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R. Graham Phoenix for Metcalfe & Mansfield Alternative Investments II Corp., Metcalfe & Mansfield Alternative 
Investments III Corp., Metcalfe & Mansfield Alternative Investments V Corp., Metcalfe & Mansfield Alternative 
Investments XI Corp., Metcalfe & Mansfield Alternative Investments XII Corp., Quanto Financial Corporation and 
Metcalfe & Mansfield Capital Corp. 

Subject: Insolvency; Civil Practice and Procedure 

Bankruptcy and insolvency --- Proposal- Companies' Creditors Arrangement Act- Arrangements- Approval by 
court- Miscellaneous issues 

Releases- Parties were financial institutions, dealers and noteholders in market for Asset Backed Commercial Paper 
("ABCP")- Canadian ABCP market experienced liquidity crisis- Plan of Compromise and Arrangement ("Plan") 
was put forward under Companies' Creditors Arrangement Act ("CCAA")- Plan included releases for claims against 
banks and dealers in negligence, misrepresentation and fraud, with "carve out" allowing fraudulent misrepresentations 
claims- Noteholders voted in favour of Plan- Minority noteholders ("opponents") opposed Plan based on releases 
-Applicants' application for approval of Plan was granted- Opponents brought application for leave to appeal and 
appeal from that decision- Application granted; appeal dismissed- CCAA permits inclusion of third party releases 
in plan of compromise or arrangement to be sanctioned by court where those releases were reasonably connected to 
proposed restructuring -It is implicit in language of CCAA that court has authority to sanction plans incorporating 
third-party releases that are reasonably related to proposed restructuring - CCAA is supporting framework for res
olution of corporate insolvencies in public interest- Parties are entitled to put anything in Plan that could lawfully be 
incorporated into any contract- Plan of compromise or arrangement may propose that creditors agree to compromise 
claims against debtor and to release third parties, just as any debtor and creditor might agree to such terms in contract 
between them- Once statutory mechanism regarding voter approval and court sanctioning has been complied with, 
plan becomes binding on all creditors. 

Bankruptcy and insolvency ---Practice and procedure in courts- Appeals- To Court of Appeal- Availability
Miscellaneous cases 

Leave to appeal- Parties were financial institutions, dealers and noteholders in market for Asset Backed Commercial 
Paper ("ABCP")- Canadian ABCP market experienced liquidity crisis- Plan of Compromise and Arrangement 
("Plan") was put forward under Companies' Creditors Arrangement Act ("CCAA") - Plan included releases for 
claims against banks and dealers in negligence, misrepresentation and fraud, with "carve out'1 allowing fraudulent 
misrepresentations claims - Noteholders voted in favour of Plan - Minority noteholders ("opponents") opposed 
Plan based on releases- Applicants' application for approval of Plan was granted- Opponents brought application 
for leave to appeal and appeal from that decision - Application granted; appeal dismissed - Criteria for granting 
leave to appeal in CCAA proceedings was met - Proposed appeal raised issues of considerable importance to re
structuring proceedings under CCAA Canada-wide- These were serious and arguable grounds of appeal and appeal 
would not unduly delay progress of proceedings. 

Cases considered by R.A. Blair J.A.: 
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Canadian Airlines Corp., Re (2000), 2000 CarswellAlta 919, [2000] 10 W. W.R. 314, 20 C.B.R. (4th) 46, 84 Alta. 
L.R. (3d) 52. 9 B.L.R. (3d) 86, 2000 ABCA 238, 266 A.R. 13 I, 228 W.A.C. 131 (Alta. C.A. [In Chambers])
referred to 

Canadian Airlines Corp., Re (2001), 2001 CarswellAlta 888,2001 CarswellAita 889,275 N.R. 386 (note), 293 
A.R. 351 (note). 257 W.A.C. 351 (notel(S.C.C.)- referred to 

Canadian Red Cross Society I Societe Canadienne de Ia Croix-Rouge, Re (1998), 1998 CarsweiiOnt 3346. 5 
C.B.R. (4th) 299. 72 O.T.C. 99 (Ont. Gen. Div. [Commercial List])- referred to 

Cinep/ex Odeon Corp., Re (200 ll. 200 I Carswell On! 1258, 24 C.B.R. (4th) 201 (Ont. C.A.)- followed 

Country Style Food Services Inc., Re (2002), 158 O.A.C. 30. 2002 CarswellOnt 1038 (Ont. C.A. [In Chambers]) 
-followed 

Dylex Ltd, Re (1995). 31 C.B.R. (3d) 106. 1995 CarswellOnt 54 (Ont. Gen. Div. [Commercial List])- con
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Employers' Liability Assurance Corp. v. Ideal Petroleum (1959) Ltd (I 976), 1976 Carswell Que 32, [1978] 
S.C.R. 230, 26 C.B.R. CN.S.l 84, 75 D.L.R. (3d) 63, (sub nom. Emplovers' Liabilitv Assurance Com. v. Ideal 
Petroleum 0969) Ltd.) 14 N.R. 503. 1976 CarsweiiOue 25 (S.C.C.)- referred to 

Fotinis Restaurant Corp. v. White Spot Ltd (1998). 1998 CarsweiiBC 543, 38 B.L.R. (2d) 25 I (B.C. S.C. [In 
Chambers]) - referred to 

Guardian Assurance Co., Re(l917). [1917] 1 Ch. 431 (Eng. C.A.)-referred to 

Hongkong Bank of Canada v. Chef Ready Foods Ltd. (1990), 51 B.C.L.R. (2d) 84, 1990 Carswei!BC 394, 4 
C.B.R. (3d) 311, (sub nom. ChefReariv Foods Ltd v. Hongkong Bank of Canada) [1991] 2 W.W.R. 136 (B.C. 
C. A.) - considered 

Muscletech Research & Development Inc., Re (2006). 25 C.B.R. (5th) 231. 2006 Carswe!IOnt 6230 (Ont. S.C.J.) 
-considered 

NED Bank, Canada v. Dofasco Inc. (1999), 1999 CarsweiiOnt 4077, l B.L.R. (3d) I. 181 D.L.R. (4th) 37, 46 
O.R. (3dl 514,47 C.C.L.T. (2dl 213, 127 O.A.C. 338, 15 C.B.R. (4th) 67 (Ont. C.A.)- distinguished 

Nova Metal Products Inc. v. Comiskey (Frustee of) (1990), 1990 CarsweiiOnt 139, l C.B.R. (3d) 10 l, (sub nom. 
Elan Com. v. Comiskey! l O.R. (3d) 289, (sub nom. Elan Corp. v. Comiskey) 41 O.A.C. 282 (Ont. C.A.)
considered 

Olympia & York Developments Ltd v. Royal Trust Co. (1993), 17 C.B.R. (3d) I, (sub nom. 0/vmpia & York 
Developments Ltd .. Rei 12 O.R. (3d) 500, 1993 CarsweiiOnt 182 (Ont. Gen. Div.)- referred to 

Pacific Coastal Airlines Ltd v. Air Canada (200]), 200 l BCSC 1721, 200 I Carswe!IBC 2943. 19 B.L.R. (3d) 286 
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Quebec (Attorney General) v. Belanger (Trustee of) (1928), 1928 CarswellNat 47, [19281 A.C. 187, [19281 I 
W. W.R. 534, [19281 I D.L.R. 945, (sub nom. Ouebec (Attorney Genera/) v. Larue) 8 C.B.R. 579 (Canada P.C.) 
- referred to 

Rave/stan Corp., Re (2007). 2007 CarswellOnt 2114, 2007 ONCA 268, 3 I C.B.R. (5th) 233 (Ont. C.A. [In 
Chambers]) - referred to 

Reference re Companies' Creditors Arrangement Act (Canada) (1934). [ 19341 4 D.L.R. 75, 1934 CarsweliNat I, 
16 C.B.R. I. [19341 S.C.R. 659 (S.C.C.)- considered 

Reference re RefUnd of Dues Paid under s.47 (f) of Timber Regulations in the Western Provinces (1933), [ 19341 I 
D.L.R. 43. I 933 Cars we liN at 47, [I 9331 S.C.R. 616 (S.C.C.)- referred to 

Reference re Refund of Dues Paid under s.47 (f) ofTimber Regulations in the Western Provinces (1935), [19351 I 
W.W.R. 607, [1935] 2 D.L.R. I, 1935 CarswellNat 2. [1935] A.C. 184 (Canada P.C.)- considered 

Rizzo & Rizzo Shoes Ltd, Re (1998), 1998 CarswellOnt I. 1998 CarsweiiOnt 2. 50 C.B.R. (3d) 163, [19981 1 
S.C.R. 27, 33 C.C.E.L. (2d) 173. 154 D.L.R. (4th) 193,36 O.R. (3d) 418 (headnote only), (sub nom. Rizzo & 
Rizzo Shoes Ltd (Bankrupt!. Rei 221 N.R. 24 I. (sub nom. Rizzo & Rizzo Shoes Ltd. (Bankrupt!. Re) 106 O.A.C. I. 
(Sub nom. Adrien v. Ontario Minislly o(Labour) 98 C.L.L.C. 210-006 (S.C. C.)- considered 

Royql Perifield Inc., Re (2003), 44 C.B.R. (4th) 302, [2003] R.J.Q. 2157, 2003 CarsweiiQue 1711, [20031 
G.S.T.C. 195 (Que. S.C.)-referredto 

Skydome Corp., Re (1998). 1998 CarsweiiOnt 5914, 16 C.B.R. (4th) 125 (Ont. Gen. Div. [Commercial List])
referred to 

Society of Composers, Authors & Music Publishers of Canada v. Armitage (2000), ?QOO CarsweiiOnt 4120,20 
C.B.R. (4th) 160, 50 O.R. (3d) 688, 137 O.A.C. 74 (Ont. C.A.)- referred to 

Steinberg Inc. c. Michaud(l993), [I 9931 R.J.Q. 1684, 55 Q.A.C. 298, 1993 CarsweiiOue 229, 1993 CarswellQue 
2055, 42 C.B.R. (5th) 1 (Que. C.A.)- referred to 

Ste/co Inc., Re (2005), 2005 CarswellOnt 6483, 15 C.B.R. (5th) 297 (Ont. S.C.J. [Commercial List]) -referred to 

Ste/co Inc., Re (2005), 2005 CarswellOnt 6818.204 O.A.C. 205,78 O.R. (3d) 241,261 D.L.R. (4th) 368, II 
B.L.R. (4th) !85, 15 C.B.R. (5th) 307 (Ont. C.A.)- considered 

Ste/co Inc., Re (2006), 210 O.A.C. 129. 2006 CarsweliOnt 3050. 21 C.B.R. (5th) 157 (Ont. C.A.)- referred to 

T&N Ltd., Re (2006), [20071 Bus. L.R. 141 I, [20071 I All E.R. 851, [20061 Lloyd's Rep. I.R. 817, [20071 I 
B.C.L.C. 563. [20061 B.P.l.R. 1283 (Eng. Ch. Div.)- considered 

Statutes considered: 

Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 

© 2013 Thomson Reuters. No Claim to Orig. Govt. Works 



Page 6 

2008 Carswell0nt4811, 2008 ONCA 587,45 C.B.R. (5th) 163,47 B.L.R. (4th) 123,296 D.L.R. (4th) 135,240 
O.A.C. 245, 92 O.R. (3d) 513 

Generally - referred to 

Business Corporations Act, R.S.O. 1990, c. B.l6 

s. 182 - referred to 

Canada Business Corporations Act, R.S.C. 1985, c. C-44 

s. 192 - referred to 

Code civil du Quebec, L.Q. 1991, c. 64 

en general - referred to 

Companies Act, 1985, c. 6 

s. 425 -referred to 

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 

Generally - referred to 

s. 4 - considered 

s. 5.1 [en. 1997, c. 12, s. 122]- considered 

s. 6 -considered 

Constitution Act, 1867, (U.K.), 30 & 31 Viet., c. 3, reprinted R.S.C. 1985, App. II, No.5 

s. 91 ~21 -referred to 

s. 92 -referred to 

s. 92 ~ 13 - referred to 

Words and phrases considered: 

arrangement 

"Arrangement" is broader than "compromise" and would appear to include any scheme for reorganizing the affairs of 
the debtor. 

APPEAL by opponents of creditor-initiated plan from judgment reported at ATB Financial v. Metcalfe & Mansfield 
Alternative Investments II Corp. (2008), 2008 CarsweliOnt 3523.43 C.B.R. (5th) 269, 47 B.L.R. (4th) 74 (On!. S.C.J. 
[Commercial List]), granting application for approval of plan. 
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R.A. Blair J.A.: 

A. Introduction 

In August 2007 a liquidity crisis suddenly threatened the Canadian market in Asset Backed Commercial Paper 
("ABCP"). The crisis was triggered by a loss of confidence amongst investors stemming from the news of widespread 
defaults on U.S. sub-prime mortgages. The loss of confidence placed the Canadian financial market at risk generally 
and was reflective of an economic volatility worldwide. 

2 By agreement amongst the major Canadian participants, the $32 billion Canadian market in third-party ABCP 
was frozen on August 13, 2007 pending an attempt to resolve the crisis through a restructuring of that market. The 
Pan-Canadian Investors Committee, chaired by Purdy Crawford, C.C., Q.C., was formed and ultimately put forward 
the creditor-initiated Plan of Compromise and Arrangement that forms the subject-matter of these proceedings. The 
Plan was sanctioned by Colin L. Campbell J. on June 5, 2008. 

3 Certain creditors who opposed the Plan seek leave to appeal and, if leave is granted, appeal from that decision. 
They raise an important point regarding the permissible scope of a restructuring under the Companies' Creditors 
Arrangement Act, R.S.C. 1985, c. C-36 as amended ("CCAA"): can the court sanction a Plan that calls for creditors to 
provide releases to third parties who are themselves solvent and not creditors of the debtor company? They also argue 
that, if the answer to this question is yes, the application judge erred in holding that this Plan, with its particular re
leases (which bar some claims even in fraud), was fair and reasonable and therefore in sanctioning it under the CCAA. 

Leave to Appeal 

4 Because of the particular circumstances and urgency of these proceedings, the court agreed to collapse an oral 
hearing for leave to appeal with the hearing of the appeal itself. At the outset of argument we encouraged counsel to 
combine their submissions on both matters. 

5 The proposed appeal raises issues of considerable importance to restructuring proceedings under the CCAA 
Canada-wide. There are serious and arguable grounds of appeal and- given the expedited time-table- the appeal 
will not unduly delay the progress of the proceedings. I am satisfied that the criteria for granting leave to appeal in 
CCAA proceedings, set out in such cases as Cineplex Odeon Corp., Re (2001), 24 C.B.R. (4th) 201 (On!. C.A.), and 
Country Style Food Services Inc., Re (2002), 158 O.A.C. 30 (On!. C.A. [In Chambers]), are met. I would grant leave to 
appeal. 

Appeal 

6 For the reasons that follow, however, I would dismiss the appeal. 

B. Facts 

Tile Parties 

7 The appellants are holders of ABCP Notes who oppose the Plan. They do so principally on the basis that it 
requires them to grant releases to third party financial institutions against whom they say they have claims for relief 
arising out of their purchase of ABCP Notes. Amongst them are an airline, a tour operator, a mining company, a 
wireless provider, a pharmaceuticals retailer, and several holding companies and energy companies. 

8 Each of the appellants has large sums invested in ABCP - in some cases, hundreds of millions of dollars. 
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Nonetheless, the collective holdings of the appellants- slightly over $1 billion- represent only a small fraction of 
the more than $32 billion of ABCP involved in the restructuring. 

9 The lead respondent is the Pan-Canadian Investors Comunittee which was responsible for the creation and 
negotiation of the Plan on behalf of the creditors. Other respondents include various major international financial 
institutions, the five largest Canadian banks, several trust companies, and some smaller holders of ABCP product. 
They participated in the market in a number of different ways. 

The ABCP Market 

I 0 Asset Backed Comunercial Paper is a sophisticated and hitherto well-accepted financial instrument. It is pri
marily a form of short-term investment- usually 30 to 90 days - typically with a low interest yield only slightly 
better than that available through other short-term paper from a government or bank. It is said to be "asset backed" 
because the cash that is used to purchase an ABCP Note is converted into a portfolio of financial assets or other asset 
interests that in tum provide security for the repayment ofthe notes. 

II ABCP was often presented by those selling it as a safe investment, somewhat like a guaranteed investment 
certificate. 

12 The Canadian market for ABCP is significant and administratively complex. As of August 2007, investors had 
placed over $116 billion in Canadian ABCP. Investors range from individual pensioners to large institutional bodies. 
On the selling and distribution end, numerous players are involved, including chartered banks, investment houses and 
other financial institutions. Some ofthese players participated in multiple ways. The Plan in this proceeding relates to 
approximately $32 billion of non-bank sponsored ABCP the restructuring of which is considered essential to the 
preservation of the Canadian ABCP market. 

13 As I understand it, prior to August 2007 when it was frozen, the ABCP market worked as follows. 

14 Various corporations (the "Sponsors") would arrange for entities they control ("Conduits") to make ABCP 
Notes available to be sold to investors through "Dealers" (banks and other investment dealers). Typically, ABCP was 
issued by series and sometimes by classes within a series. 

15 The cash from the purchase of the ABCP Notes was used to purchase assets which were held by trustees of the 
Conduits ("Issuer Trustees") and which stood as security for repayment of the notes. Financial institutions that sold or 
provided the Conduits with the assets that secured the ABCP are known as "Asset Providers". To help ensure that 
investors would be able to redeem their notes, "Liquidity Providers" agreed to provide funds that could be drawn upon 
to meet the demands of maturing ABCP Notes in certain circumstances. Most Asset Providers were also Liquidity 
Providers. Many of these banks and financial institutions were also holders of ABCP Notes ("Noteholders"). The 
Asset and Liquidity Providers held first charges on the assets. 

16 When the market was working well, cash from the purchase of new ABCP Notes was also used to pay off 
maturing ABCP Notes; alternatively, Noteholders simply rolled their maturing notes over into new ones. As I will 
explain, however, there was a potential underlying predicament with this scheme. 

The Liquidity Crisis 

17 The types of assets and asset interests acquired to "back" the ABCP Notes are varied and complex. They were 
generally long-term assets such as residential mortgages, credit card receivables, auto loans, cash collateralized debt 
obligations and derivative investments such as credit default swaps. Their particular characteristics do not matter for 
the purpose of this appeal, but they shared a common feature that proved to be the Achilles heel of the ABCP market: 
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because of their long-term nature there was an inherent timing mismatch between the cash they generated and the cash 
needed to repay maturing ABCP Notes. 

18 When uncertainty began to spread through the ABCP marketplace in the summer of2007, investors stopped 
buying the ABCP product and existing Noteholders ceased to roll over their maturing notes. There was no cash to 
redeem those notes. Although calls were made on the Liquidity Providers for payment, most of the Liquidity Providers 
declined to fund the redemption of the notes, arguing that the conditions for liquidity funding had not been met in the 
circumstances. Hence the "liquidity crisis" in the ABCP market. 

19 The crisis was fuelled largely by a lack of transparency in the ABCP scheme. Investors could not tell what 
assets were backing their notes- partly because the ABCP Notes were often sold before or at the same time as the 
assets backing them were acquired; partly because of the sheer complexity of certain of the underlying assets; and 
partly because of assertions of confidentiality by those involved with the assets. As fears arising from the spreading 
U.S. sub-prime mortgage crisis mushroomed, investors became increasingly concerned that their ABCP Notes may be 
supported by those crumbling assets. For the reasons outlined above, however, they were unable to redeem their 
maturing ABCP Notes. 

The Montreal Protocol 

20 The liquidity crisis could have triggered a wholesale liquidation of the assets, at depressed prices. But it did 
not. During the week of August 13, 2007, the ABCP market in Canada froze- the result of a standstill arrangement 
orchestrated on the heels of the crisis by numerous market participants, including Asset Providers, Liquidity Provid
ers, Note holders and other financial industry representatives. Under the standstill agreement- known as the Montreal 
Protocol- the parties committed to restructuring the ABCP market with a view, as much as possible, to preserving 
the value of the assets and of the notes. 

21 The work of implementing the restructuring fell to the Pan-Canadian Investors Committee, an applicant in the 
proceeding and respondent in the appeal. The Committee is composed of 17 financial and investment institutions, 
including chartered banks, credit unions, a pension board, a Crown corporation, and a university board of governors. 
All 17 members are themselves Noteholders; three of them also participated in the ABCP market in other capacities as 
well. Between them, they hold about two thirds of the $32 billion of ABCP sought to be restructured in these pro
ceedings. 

22 Mr. Crawford was named the Committee's chair. He thus had a unique vantage point on the work of the 
Committee and the restructuring process as a whole. His lengthy affidavit strongly informed the application judge's 
understanding of the factual context, and our own. He was not cross-examined and his evidence is unchallenged. 

23 Beginning in September 2007, the Committee worked to craft a plan that would preserve the value of the notes 
and assets, satisfY the various stakeholders to the extent possible, and restore confidence in an important segment of 
the Canadian financial marketplace. In March 2008, it and the other applicants sought CCAA protection for the ABCP 
debtors and the approval of a Plan that had been pre-negotiated with some, but not all, of those affected by the mis
fortunes in the Canadian ABCP market. 

Tile Plan 

a) Plan Overview 

24 Although the ABCP market involves many different players and kinds of assets, each with their own chal
lenges, the committee opted for a single plan. In Mr. Crawford's words, "all of the ABCP suffers from common 
problems that are best addressed by a common solution." The Plan the Committee developed is highly complex and 
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involves many parties. In its essence, the Plan would convert the Noteholders' paper - which has been frozen and 
therefore effectively worthless for many months - into new, long-term notes that would trade freely, but with a 
discounted face value. The hope is that a strong secondary market for the notes will emerge in the long run. 

25 The Plan aims to improve transparency by providing investors with detailed information about the assets 
supporting their ABCP Notes. It also addresses the timing mismatch between the notes and the assets by adjusting the 
maturity provisions and interest rates on the new notes. Further, the Plan adjusts some of the underlying credit default 
swap contracts by increasing the thresholds for default triggering events; in this way, the likelihood of a forced liq
uidation flowing from the credit default swap holder's prior security is reduced and, in turn, the risk for ABCP in
vestors is decreased. 

26 Under the Plan, the vast majority of the assets underlying ABCP would be pooled into two master asset ve
hicles (MA VI and MA V2). The pooling is designed to increase the collateral available and thus make the notes more 
secure. 

27 The Plan does not apply to investors holding less than $1 million of notes. However, certain Dealers have 
agreed to buy the ABCP of those oftheir customers holding less than the $!-million threshold, and to extend financial 
assistance to these customers. Principal among these Dealers are National Bank and Canaccord, two of the respondent 
financial institutions the appellants most object to releasing. The application judge found that these developments 
appeared to be designed to secure votes in favour of the Plan by various Noteholders, and were apparently successful 
in doing so. If the Plan is approved, they also provide considerable relief to the many small investors who find 
themselves unwittingly caught in the ABDP collapse. 

b) The Releases 

28 This appeal focuses on one specific aspect of the Plan: the comprehensive series of releases of third parties 
provided for in Article I 0. 

29 The Plan calls for the release of Canadian banks, Dealers, Noteholders, Asset Providers, Issuer Trustees, 
Liquidity Providers, and other market participants - in Mr. Crawford's words, "virtually all participants in the Ca
nadian ABCP market"- from any liability associated with ABCP, with the exception of certain narrow claims re
lating to fraud. For instance, under the Plan as approved, creditors will have to give up their claims against the Dealers 
who sold them their ABCP Notes, including challenges to the way the Dealers characterized the ABCP and provided 
(or did not provide) information about the ABCP. The claims against the proposed defendants are mainly in tort: 
negligence, misrepresentation, negligent misrepresentation, failure to act prudently as a dealer/advisor, acting in 
conflict of interest, and in a few cases fraud or potential fraud. There are also allegations of breach of fiduciary duty 
and claims for other equitable relief. 

30 The application judge found that, in general, the claims for damages include the face value of the Notes, plus 
interest and additional penalties and damages. 

31 The releases, in effect, are part of a quid pro quo. Generally speaking, they are designed to compensate various 
participants in the market for the contributions they would make to the restructuring. Those contributions under the 
Plan include the requirements that: 

a) Asset Providers assume an increased risk in their credit default swap contracts, disclose certain proprietary 
information in relation to the assets, and provide below-cost financing for margin funding facilities that are 
designed to make the notes more secure; 

b) Sponsors - who in addition have cooperated with the Investors' Committee throughout the process, in-
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eluding by sharing certain proprietary information- give up their existing contracts; 

c) The Canadian banks provide below-cost financing for the margin funding facility and, 

d) Other parties make other contributions under the Plan. 

32 According to Mr. Crawford's affidavit, the releases are part of the Plan "because certain key participants, 
whose participation is vital to the restructuring, have made comprehensive releases a condition for their participation." 

The CCAA Proceedings to Date 

33 On March 17, 2008 the applicants sought and obtained an Initial Order under the CCAA staying any pro· 
ceedings relating to the ABCP crisis and providing for a meeting of the Noteholders to vote on the proposed Plan. The 
meeting was held on April251

h. The vote was overwhelmingly in support of the Plan- 96% of the Noteholders voted 
in favour. At the instance of certain Noteholders, and as requested by the application judge (who has supervised the 
proceedings from the outset), the Monitor broke down the voting results according to those Noteholders who had 
worked on or with the Investors' Committee to develop the Plan and those Noteholders who had not. Re-calculated on 
this basis the results remained firmly in favour of the proposed Plan- 99% of those connected with the development 
of the Plan voted positively, as did 80% of those Noteholders who had not been involved in its formulation. 

34 The vote thus provided the Plan with the "double majority" approval- a majority of creditors representing 
two-thirds in value of the claims- required under s. 6 ofthe CCAA. 

35 Following the successful vote, the applicants sought court approval of the Plan under s. 6. Hearings were held 
on May 12 and 13. On May 16, the application judge issued a brief endorsement in which he concluded that he did not 
have sufficient facts to decide whether all the releases proposed in the Plan were authorized by the CCAA. While the 
application judge was prepared to approve the releases of negligence claims, he was not prepared at that point to 
sanction the release of fraud claims. Noting the urgency of the situation and the serious consequences that would result 
from the Plan's failure, the application judge nevertheless directed the parties back to the bargaining table to try to 
work out a claims process for addressing legitimate claims of fraud. 

36 The result of this renegotiation was a "fraud carve-out"- an amendment to the Plan excluding certain fraud 
claims from the Plan's releases. The carve-out did not encompass all possible claims of fraud, however. It was limited 
in three key respects. First, it applied only to claims against ABCP Dealers. Secondly, it applied only to cases in
volving an express fraudulent misrepresentation made with the intention to induce purchase and in circumstances 
where the person making the representation knew it to be false. Thirdly, the carve-out limited available damages to the 
value of the notes, minus any funds distributed as part of the Plan. The appellants argue vigorously that such a limited 
release respecting fraud claims is unacceptable and should not have been sanctioned by the application judge. 

37 A second sanction hearing- this time involving the amended Plan (with the fraud carve-out)- was held on 
June 3, 2008. Two days later, Campbell J. released his reasons for decision, approving and sanctioning the Plan on the 
basis both that he had jurisdiction to sanction a Plan calling for third-party releases and that the Plan including the 
third-party releases in question here was fair and reasonable. 

38 The appellants attack both of these determinations. 

C. Law and Analysis 

39 There are two principal questions for determination on this appeal: 
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I) As a matter of law, may a CCAA plan contain a release of claims against anyone other than the debtor 
company or its directors? 

2) If the answer to that question is yes, did the application judge err in the exercise of his discretion to sanc
tion the Plan as fair and reasonable given the nature of the releases called for under it? 

(1) Legal Authority for tile Releases 

40 The standard of review on this first issue- whether, as a matter oflaw, a CCAA plan may contain third-party 
releases- is correctness. 

41 The appellants submit that a court has no jurisdiction or legal authority under the CCAA to sanction a plan that 
imposes an obligation on creditors to give releases to third parties other than the directors of the debtor compa
ny.[FNll The requirement that objecting creditors release claims against third parties is illegal, they contend, because: 

a) on a proper interpretation, the CCAA does not permit such releases; 

b) the court is not entitled to "fill in the gaps" in the CCAA or rely upon its inherent jurisdiction to create such 
authority because to do so would be contrary to the principle that Parliament did not intend to interfere with 
private property rights or rights of action in the absence of clear statutory language to that effect; 

c) the releases constitute an unconstitutional confiscation of private property that is within the exclusive 
domain of the provinces under s. 92 of the Constitution Act, 1867; 

d) the releases are invalid under Quebec rules of public order; and because 

e) the prevailing jurisprudence supports these conclusions. 

42 I would not give effect to any of these submissions. 

Interpretation, "Gap Filling" and Inherent Jurisdiction 

43 On a proper interpretation, in my view, the CCAA permits the inclusion of third party releases in a plan of 
compromise or arrangement to be sanctioned by the court where those releases are reasonably connected to the pro
posed restructuring. I am led to this conclusion by a combination of (a) the open-ended, flexible character of the 
CCAA itself, (b) the broad nature of the term "compromise or arrangement" as used in the Act, and (c) the express 
statutory effect of the "double-majority" vote and court sanction which render the plan binding on all creditors, in
cluding those unwilling to accept certain portions of it. The first of these signals a flexible approach to the application 
of the Act in new and evolving situations, an active judicial role in its application and interpretation, and a liberal 
approach to that interpretation. The second provides the entree to negotiations between the parties affected in the 
restructuring and furnishes them with the ability to apply the broad scope of their ingenuity in fashioning the proposal. 
The latter afford necessary protection to unwilling creditors who may be deprived of certain of their civil and property 
rights as a result ofthe process. 

44 The CCAA is skeletal in nature. It does not contain a comprehensive code that lays out all that is permitted or 
barred. Judges must therefore play a role in fleshing out the details of the statutory scheme. The scope of the Act and 
the powers of the court under it are not limitless. It is beyond controversy, however, that the CCAA is remedial leg
islation to be liberally construed in accordance with the modem purposive approach to statutory interpretation. It is 
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designed to be a flexible instrument and it is that very flexibility which gives the Act its efficacy: Canadian Red Cross 
Society I Societe Canadienne de Ia Croix-Rouge, Re (1998), 5 C.B.R. (4th) 299 (Ont. Gen. Div. [Commercial List]). 
As Farley J. noted in Dylex Ltd, Re (1995), 31 C.B.R. (3d) 106 (Ont. Gen. Div. [Commercial List]), at Ill, "[t]he 
history of CCAA law has been an evolution of judicial interpretation." 

45 Much has been said, however, about the "evolution of judicial interpretation" and there is some controversy 
over both the source and scope of that authority. Is the source of the court's authority statutory, discerned solely 
through application of the principles of statutory interpretation, for example? Or does it rest in the court's ability to "fill 
in the gaps" in legislation? Or in the court's inherent jurisdiction? 

46 These issues have recently been canvassed by the Honourable Georgina R. Jackson and Dr. Janis Sarra in their 
publication "Selecting the Judicial Tool to get the Job Done: An Examination of Statutory Interpretation, Discre
tionary Power and Inherent Jurisdiction in Insolvency Matters,"[FN2] and there was considerable argument on these 
issues before the application judge and before us. While I generally agree with the authors' suggestion that the courts 
should adopt a hierarchical approach in their resort to these interpretive tools- statutory interpretation, gap-filling, 
discretion and inherent jurisdiction- it is not necessary in my view to go beyond the general principles of statutory 
interpretation to resolve the issues on this appeal. Because I am satisfied that it is implicit in the language of the CCAA 
itself that the court has authority to sanction plans incorporating third-party releases that are reasonably related to the 
proposed restructuring, there is no "gap-filling" to be done and no need to fall back on inherent jurisdiction. In this 
respect, I take a somewhat different approach than the application judge did. 

47 The Supreme Court of Canada has affirmed generally- and in the insolvency context particularly- that 
remedial statutes are to be interpreted liberally and in accordance with Professor Driedger's modem principle of 
statutory interpretation. Driedger advocated that "the words of an Act are to be read in their entire context and in their 
grammatical and ordinary sense harmoniously with the scheme ofthe Act, the object of the Act, and the intention of 
Parliament": Rizzo & Rizzo Shoes Ltd, Re, [1998] I S.C.R. 27 (S.C.C.) at para. 21, quoting E.A. Driedger, Con
struction of Statutes, 2nd ed. (Toronto: Butterworths, 1983); Bell ExpressVu Ltd Partnership v. Rex, [2002]2 S.C.R. 
559 (S.C.C.) at para. 26. 

48 More broadly, I believe that the proper approach to the judicial interpretation and application of statutes
particularly those like the CCAA that are skeletal in nature- is succinctly and accurately summarized by Jackson and 
Sarra in their recent article, supra, at p. 56: 

The exercise of a statutory authority requires the statute to be construed. The plain meaning or textualist approach 
has given way to a search for the object and goals of the statute and the intentionalist approach. This latter ap
proach makes use of the purposive approach and the mischief rule, including its codification under interpretation 
statutes that every enactment is deemed remedial, and is to be given such fair, large and liberal construction and 
interpretation as best ensures the attainment of its objects. This latter approach advocates reading the statute as a 
whole and being mindful of Driedger's "one principle", that the words of the Act are to be read in their entire 
context, in their grammatical and ordinary sense harmoniously with the scheme ofthe Act, the object of the Act, 
and the intention of Parliament. It is important that courts first interpret the statute before them and exercise their 
authority pursuant to the statute, before reaching for other tools in the judicial toolbox. Statutory interpretation 
using the principles articulated above leaves room for gap-filling in the common law provinces and a considera
tion of purpose in Quebec as a manifestation of the judge's overall task of statutory interpretation. Finally, the 
jurisprudence in relation to statutory interpretation demonstrates the fluidity inherent in the judge's task in seeking 
the objects ofthe statute and the intention ofthe legislature. 

49 I adopt these principles. 

50 The remedial purpose of the CCAA - as its title affirms - is to facilitate compromises or arrangements 

© 2013 Thomson Reuters. No Claim to Orig. Govt. Works 



Page 14 

2008 Carswell0nt4811, 2008 ONCA 587,45 C.B.R. (5th) 163,47 B.L.R. (4th) 123, 296 D.L.R. (4th) 135,240 
O.A.C. 245, 92 O.R. (3d) 513 

between an insolvent debtor company and its creditors. In Hongkong Bank of Canada v. Chef Ready Foods Ltd. 
(1990), 4 C.B.R. (3d) 311 (B.C. C.A.) at 318, Gibbs J.A. summarized very concisely the purpose, object and scheme of 
the Act: 

Almost inevitably, liquidation destroyed the shareholders' investment, yielded little by way of recovery to the 
creditors, and exacerbated the social evil of devastating levels of unemployment. The government of the day 
sought, through the C.C.A.A., to create a regime whereby the principals of the company and the creditors could be 
brought together under the supervision of the court to attempt a reorganization or compromise or arrangement 
under which the company could continue in business. 

51 The CCAA was enacted in 1933 and was necessary- as the then Secretary of State noted in introducing the 
Bill on First Reading- "because of the prevailing commercial and industrial depression" and the need to alleviate the 
effects of business bankruptcies in that context: see the statement of the Hon. C. H. Cahan, Secretary of State, House of 
Commons Debates (Hansard) (April20, 1933) at 4091. One of the greatest effects of that Depression was what Gibbs 
J.A. described as "the social evil of devastating levels of unemployment". Since then, courts have recognized that the 
Act has a broader dimension than simply the direct relations between the debtor company and its creditors and that this 
broader public dimension must be weighed in the balance together with the interests of those most directly affected: 
see, for example, Nova Metal Products Inc. v. Comiskey (Trustee oj) (1990), I O.R. (3d) 289 (Ont. C.A.), per Doherty 
J.A. in dissent; Skydome Corp., Re (1998), 16 C.B.R. (4th) 125 (Ont. Gen. Div. [Commercial List]); Anvil Range 
Mining Corp., Re (1998), 7 C.B.R. (4th) 51 (Ont. Gen. Div. [Commercial List]). 

52 In this respect, I agree with the following statement of Doherty J.A. in Elan, supra, at pp. 306-307: 

... [T]he Act was designed to serve a "broad constituency of investors, creditors and employees".[FN3] Because 
of that "broad constituency" the court must, when considering applications brought under the Act, have regard 
not only to the individuals and organizations directly affected by the application, but also to the wider public 
interest. [Emphasis added.] 

Application of the Principles of Interpretation 

53 An interpretation of the CCAA that recognizes its broader socio-economic purposes and objects is apt in this 
case. As the application judge pointed out, the restructuring underpins the financial viability of the Canadian ABCP 
market itself. 

54 The appellants argue that the application judge erred in taking this approach and in treating the Plan and the 
proceedings as an attempt to restructure a financial market (the ABCP market) rather than simply the affairs between 
the debtor corporations who caused the ABCP Notes to be issued and their creditors. The Act is designed, they say, 
only to effect reorganizations between a corporate debtor and its creditors and not to attempt to restructure entire 
marketplaces. 

55 This perspective is flawed in at least two respects, however, in my opinion. First, it reflects a view of the 
purpose and objects of the CCAA that is too narrow. Secondly, it overlooks the reality of the ABCP marketplace and 
the context of the restructuring in question here. It may be true that, in their capacity as ABCP Dealers, the releasee 
financial institutions are "third-parties" to the restructuring in the sense that they are not creditors of the debtor cor
porations. However, in their capacities as Asset Providers and Liquidity Providers, they are not only creditors but they 
are prior secured creditors to the Noteholders. Furthermore - as the application judge found - in these latter ca
pacities they are making significant contributions to the restructuring by "foregoing immediate rights to assets and ... 
providing real and tangible input for the preservation and enhancement of the Notes" (para. 76). In this context, 
therefore, the application judge's remark at para. 50 that the restructuring "involves the commitment and participation 
of all parties" in the ABCP market makes sense, as do his earlier comments at paras. 48-49: 
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Given the nature of the ABCP market and all of its participants, it is more appropriate to consider all Noteholders 
as claimants and the object of the Plan to restore liquidity to the assets being the Notes themselves. The restoration 
of the liquidity ofthe market necessitates the participation (including more tangible contribution by many) of all 
Noteholders. 

In these circumstances, it is unduly technical to classifY the Issuer Trustees as debtors and the claims of the 
Noteholders as between themselves and others as being those of third party creditors, although I recognize that 
the restructuring structure of the CCAA requires the corporations as the vehicles for restructuring. [Emphasis 
added.] 

56 The application judge did observe that "[t]he insolvency is of the ABCP market itself, the restructuring is that 
of the market for such paper ... " (para. 50). He did so, however, to point out the uniqueness of the Plan before him and 
its industry-wide significance and not to suggest that he need have no regard to the provisions of the CCAA permitting 
a restructuring as between debtor and creditors. His focus was on the effect of the restructuring, a perfectly permissible 
perspective, given the broad purpose and objects of the Act. This is apparent from his later references. For example, in 
balancing the arguments against approving releases that might include aspects of fraud, he responded that "what is at 
issue is a liquidity crisis that affects the ABCP market in Canada" (para. 125). In addition, in his reasoning on the 
fair-and-reasonable issue, he stated at para. 142: "Apart from the Plan itself, there is a need to restore confidence in the 
financial system in Canada and this Plan is a legitimate use of the CCAA to accomplish that goal." 

57 I agree. I see no error on the part of the application judge in approaching the fairness assessment or the inter
pretation issue with these considerations in mind. They provide the context in which the purpose, objects and scheme 
of the CCAA are to be considered. 

The Statutory Wording 

58 Keeping in mind the interpretive principles outlined above, I turn now to a consideration of the provisions of 
the CCAA. Where in the words of the statute is the court clothed with authority to approve a plan incorporating a 
requirement for third-party releases? As summarized earlier, the answer to that question, in my view, is to be found in: 

a) the skeletal nature of the CCAA; 

b) Parliament's reliance upon the broad notions of 11 Compromise" and "arrangement" to establish the 
framework within which the parties may work to put forward a restructuring plan; and in 

c) the creation ofthe statutory mechanism binding all creditors in classes to the compromise or arrangement 
once it has surpassed the high "double majority" voting threshold and obtained court sanction as "fair and 
reasonable". 

Therein lies the expression of Parliament's intention to permit the parties to negotiate and vote on, and the court to 
sanction, third-party releases relating to a restructuring. 

59 Sections 4 and 6 of the CCAA state: 

4. Where a compromise or an arrangement is proposed between a debtor company and its unsecured creditors or 
any class of them, the court may, on the application in a summary way of the company, of any such creditor or of 
the trustee in bankruptcy or liquidator of the company, order a meeting of the creditors or class of creditors, and, if 
the court so determines, of the shareholders of the company, to be summoned in such manner as the court directs. 
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6. Where a majority in number representing two-thirds in value of the creditors, or class of creditors, as the case 
may be, present and voting either in person or by proxy at the meeting or meetings thereof respectively held 
pursuant to sections 4 and 5, or either of those sections, agree to any compromise or arrangement either as pro
posed or as altered or modified at the meeting or meetings, the compromise or arrangement may be sanctioned by 
the court, and if so sanctioned is binding 

(a) on all the creditors or the class of creditors, as the case may be, and on any trustee for any such class of 
creditors, whether secured or unsecured, as the case may be, and on the company; and 

(b) in the case of a company that has made an authorized assignment or against which a bankruptcy order has 
been made under the Bankruptcy and Insolvency Act or is in the course of being wound up under the Wind
ing-up and Restructuring Act, on the trustee in bankruptcy or liquidator and contributories of the company. 

Compromise or Arrangement 

60 While there may be little practical distinction between 11 COmpromise" and 11arrangemenf' in many respects, the 
two are not necessarily the same. "Arrangement~~ is broader than 11COmpromise11 and would appear to include any 
scheme for reorganizing the affairs of the debtor: Houlden & Morawetz, Bankruptcy and Insolvency Law of Canada, 
loose-leaf, 3rd ed., vol. 4 (Toronto: Thomson Carswell) at lOA-12.2, N§lO. It has been said to be "a very wide and 
indefinite [word]": Reference re Refund of Dues Paid under s.47 (/) of Timber Regulations in the Western Provinces, 
[1935] A.C. 184 (Canada P.C.) at 197, affirming S.C.C. [1933] S.C.R. 616 (S.C.C.). See also, Guardian Assurance 
Co., Re, [1917] I Ch. 431 (Eng. C.A.) at 448, 450; T&N Ltd, Re (2006), [2007] 1 All E.R. 851 (Eng. Ch. Div.). 

61 The CCAA is a sketch, an outline, a supporting framework for the resolution of corporate insolvencies in the 
public interest. Parliament wisely avoided attempting to anticipate the myriad of business deals that could evolve from 
the fertile and creative minds of negotiators restructuring their financial affairs. It left the shape and details of those 
deals to be worked out within the framework of the comprehensive and flexible concepts of a "compromise" and 
"arrangement." I see no reason why a release in favour of a third party, negotiated as part of a package between a 
debtor and creditor and reasonably relating to the proposed restructuring cannot fall within that framework. 

62 A proposal under the Bankruptcy and Insolvency Act, R.S., 1985, c. B-3 (the "BIA'') is a contract: Employers' 
Liability Assurance Corp. v. Ideal Petroleum (1959) Ltd., [1978] 1 S.C.R. 230 (S.C. C.) at 239; Society of Composers, 
Authors & Music Publishers of Canada v. Armitage (2000), 50 O.R. (3d) 688 (Ont. C.A.) at para. I 1. In my view, a 
compromise or arrangement under the CCAA is directly analogous to a proposal for these purposes, and therefore is to 
be treated as a contract between the debtor and its creditors. Consequently, parties are entitled to put anything into such 
a plan that could lawfully be incorporated into any contract. See Air Canada, Re (2004), 2 C.B.R. (5th) 4 (Ont. S.C.J. 
[Commercial List]) at para. 6; Olympia & York Developments Ltd. v. Royal Trust Co. (1993), 12 O.R. (3d) 500 (Ont. 
Gen. Div.) at 518. 

63 There is nothing to prevent a debtor and a creditor from including in a contract between them a term providing 
that the creditor release a third party. The term is binding as between the debtor and creditor. In the CCAA context, 
therefore, a plan of compromise or arrangement may propose that creditors agree to compromise claims against the 
debtor and to release third parties, just as any debtor and creditor might agree to such a term in a contract between 
them. Once the statutory mechanism regarding voter approval and court sanctioning has been complied with, the plan 
- including the provision for releases -becomes binding on all creditors (including the dissenting minority). 

64 T&N Ltd, Re, supra, is instructive in this regard. It is a rare example of a court focussing on and examining the 
meaning and breadth of the term "arrangement". T&N and its associated companies were engaged in the manufacture, 
distribution and sale of asbestos-containing products. They became the subject of many claims by former employees, 
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who had been exposed to asbestos dust in the course oftheir employment, and their dependents. The T &N companies 
applied for protection under s. 425 ofthe U.K. Companies Act 1985, a provision virtually identical to the scheme ofthe 
CCAA- including the concepts of compromise or arrangement.[FN4] 

65 T &N carried employers' liability insurance. However, the employers' liability insurers (the "EL insurers") 
denied coverage. This issue was litigated and ultimately resolved through the establishment of a multi-million pound 
fund against which the employees and their dependants (the "EL claimants") would assert their claims. In return, 
T &N's former employees and dependants (the "EL claimants") agreed to forego any further claims against the EL 
insurers. This settlement was incorporated into the plan of compromise and arrangement between the T &N companies 
and the EL claimants that was voted on and put forward for court sanction. 

66 Certain creditors argued that the court could not sanction the plan because it did not constitute a "compromise 
or arrangement" between T&N and the EL claimants since it did not purport to affect rights as between them but only 
the EL claimants' rights against the EL insurers. The Court rejected this argument. Richards J. adopted previous ju
risprudence- cited earlier in these reasons- to the effect that the word "arrangement" has a very broad meaning and 
that, while both a compromise and an arrangement involve some "give and take", an arrangement need not involve a 
compromise or be confined to a case of dispute or difficulty (paras. 46-51). He referred to what would be the equiv
alent of a solvent arrangement under Canadian corporate legislation as an example.[FN5] Finally, he pointed out that 
the compromised rights of the EL claimants against the EL insurers were not unconnected with the EL claimants' 
rights against the T &N companies; the scheme of arrangement involving the EL insurers was "an integral part of a 
single proposal affecting all the parties" (para. 52). He concluded his reasoning with these observations (para. 53): 

In my judgment it is not a necessary element of an arrangement for the purposes of s 425 of the 1985 Act that it 
should alter the rights existing between the company and the creditors or members with whom it is made. No 
doubt in most cases it will alter those rights. But, provided that the context and content of the scheme are such as 
properly to constitute an arrangement between the company and the members or creditors concerned, it will fall 
within s 425. It is ... neither necessary nor desirable to attempt a definition of arrangement. The legislature has not 
done so. To insist on an alteration of rights, or a termination of rights as in the case of schemes to effect takeovers 
or mergers, is to impose a restriction which is neither warranted by the statutory language nor justified by the 
courts' approach over many years to give the term its widest meaning. Nor is an arrangement necessarily outside 
the section, because its effect is to alter the rights of creditors against another party or because such alteration 
could be achieved by a scheme of arrangement with that party. [Emphasis added.] 

67 I fmd Richard J.'s analysis helpful and persuasive. In effect, the claimants in T&N were being asked to release 
their claims against the EL insurers in exchange for a call on the fund. Here, the appellants are being required to 
release their claims against certain financial third parties in exchange for what is anticipated to be an improved posi
tion for all ABCP Noteholders, stemming from the contributions the financial third parties are making to the ABCP 
restructuring. The situations are quite comparable. 

The Binding Mechanism 

68 Parliament's reliance on the expansive terms "compromise" or "arrangement" does not stand alone, however. 
Effective insolvency restructurings would not be possible without a statutory mechanism to bind an unwilling mi
nority of creditors. Unanimity is frequently impossible in such situations. But the minority must be protected too. 
Parliament's solution to this quandary was to permit a wide range of proposals to be negotiated and put forward (the 
compromise or arrangement) and to bind all creditors by class to the terms of the plan, but to do so only where the 
proposal can gain the support of the requisite "double majority" ofvotes[FN6] and obtain the sanction ofthe court on 
the basis that it is fair and reasonable. In this way, the scheme of the CCAA supports the intention of Parliament to 
encourage a wide variety of solutions to corporate insolvencies without unjustifiably overriding the rights of dis
senting creditors. 
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The Required Nexus 

69 In keeping with this scheme and purpose, I do not suggest that any and all releases between creditors of the 
debtor company seeking to restructure and third parties may be made the subject of a compromise or arrangement 
between the debtor and its creditors. Nor do I think the fact that the releases may be "necessary" in the sense that the 
third parties or the debtor may refuse to proceed without them, of itself, advances the argument in favour of finding 
jurisdiction (although it may well be relevant in terms of the fairness and reasonableness analysis). 

70 The release of the clahn in question must be justified as part of the compromise or arrangement between the 
debtor and its creditors. In short, there must be a reasonable connection between the third party claim being com
promised in the plan and the restructuring achieved by the plan to warrant inclusion of the third party release in the 
plan. This nexus exists here, in my view. 

71 In the course of his reasons, the application judge made the following findings, all of which are amply sup-
ported on the record: 

a) The parties to be released are necessary and essential to the restructuring of the debtor; 

b) The claims to be released are rationally related to the purpose of the Plan and necessary for it; 

c) The Plan cannot succeed without the releases; 

d) The parties who are to have claims against them released are contributing in a tangible and realistic way 
to the Plan; and 

e) The Plan will benefit not only the debtor companies but creditor Noteholders generally. 

72 Here, then- as was the case in T&N- there is a close connection between the claims being released and the 
restructuring proposal. The tort claims arise out of the sale and distribution of the ABCP Notes and their collapse in 
value, just as do the contractual claims ofthe creditors against the debtor companies. The purpose of the restructuring 
is to stabilize and shore up the value of those notes in the long run. The third parties being released are making separate 
contributions to enable those results to materialize. Those contributions are identified earlier, at para. 31 of these 
reasons. The application judge found that the claims being released are not independent of or unrelated to the claims 
that the Noteholders have against the debtor companies; they are closely connected to the value of the ABCP Notes 
and are required for the Plan to succeed. At paras. 76-77 he said: 

[76] I do not consider that the Plan in this case involves a change in relationship among creditors "that does not 
directly involve the Company." Those who support the Plan and are to be released are "directly involved in the 
Company" in the sense that many are foregoing immediate rights to assets and are providing real and tangible 
input for the preservation and enhancement of the Notes. It would be unduly restrictive to suggest that the moving 
parties' claims against released parties do not involve the Company, since the claims are directly related to the 
value of the Notes. The value ofthe Notes is in this case the value of the Company. 

[77] This Plan, as it deals with releases, doesn't change the relationship of the creditors apart from involving the 
Company and its Notes. 

73 I am satisfied thatthe wording of the CCAA- construed in light ofthe purpose, objects and scheme ofthe Act 
and in accordance with the modem principles of statutory interpretation - supports the court's jurisdiction and au-
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thority to sanction the Plan proposed here, including the contested third-party releases contained in it. 

The Jurisprudence 

74 Third party releases have become a frequent feature in Canadian restructurings since the decision of the Al
berta Court of Queen's Bench in Canadian Airlines Corp., Re (2000), 265 A.R. 20 I (Alta. Q.B.), leave to appeal 
refused by (2000). 266 A.R. 131 (Alta. C.A. [In Chambers]), and (200]), 293 A.R. 351 (notel(S.C.C.). In Muscletech 
Research & Development Inc., Re (2006). 25 C.B.R. (5th) 231 (Ont. S.C.J.) Justice Ground remarked (para. 8): 

[It] is not uncommon in CCAA proceedings, in the context of a plan of compromise and arrangement, to com
promise claims against the Applicants and other parties against whom such claims or related claims are made. 

75 We were referred to at least a dozen court-approved CCAA plans from across the country that included broad 
third-party releases. With the exception of Canadian Airlines Com .. Re, however, the releases in those restructurings 
-including Musc/etech Research & Development Inc., Re were not opposed. The appellants argue that those cases 
are wrongly decided, because the court simply does not have the authority to approve such releases. 

76 In Canadian Airlines Com .. Re the releases in question were opposed, however. Papemy J. (as she then was) 
concluded the court had jurisdiction to approve them and her decision is said to be the well-spring of the trend towards 
third-party releases referred to above. Based on the foregoing analysis, I agree with her conclusion although for rea
sons that differ from those cited by her. 

77 Justice Papemy began her analysis of the release issue with the observation at para. 87 that "[p ]rior to 1997, the 
CCAA did not provide for compromises of claims against anyone other than the petitioning company." It will be 
apparent from the analysis in these reasons that I do not accept that premise, notwithstanding the decision of the 
Quebec Court of Appeal in Steinberg Inc. c. Michaud,[FN7] of which her comment may have been reflective. Paperny 
J.'s reference to 1997 was a reference to the amendments of that year adding s. 5.1 to the CCAA, which provides for 
limited releases in favour of directors. Given the limited scope of s. 5.1, Justice Paperny was thus faced with the 
argument - dealt with later in these reasons - that Parliament must not have intended to extend the authority to 
approve third-party releases beyond the scope of this section. She chose to address this contention by concluding that, 
although the amendments "[did] not authorize a release of claims against third parties other than directors, [they did] 
not prohibit such releases either" (para. 92). 

78 Respectfully, I would not adopt the interpretive principle that the CCAA permits releases because it does not 
expressly prohibit them. Rather, as I explain in these reasons, I believe the open-ended CCAA permits third-party 
releases that are reasonably related to the restructuring at issue because they are encompassed in the comprehensive 
terms "compromise" and "arrangement" and because of the double-voting majority and court sanctioning statutory 
mechanism that makes them binding on unwilling creditors. 

79 The appellants rely on a number of authorities, which they submit support the proposition that the CCAA may 
not be used to compromise claims as between anyone other than the debtor company and its creditors. Principal 
amongst these are Steinberg Inc. c. Michaud, supra; NED Bank, Canada v. Dofasco Inc. (1999), 46 O.R. {3d) 514 
(Ont. C.A.); Pacific Coastal Airlines Ltd v. Air Canada (200]), 19 B.L.R. (3d) 286 (B.C. S.C.); and Stelco Inc., Re 
(2005), 78 O.R. (3d) 241 (Ont. C.A.) ("Stelco f'). I do not think these cases assist the appellants, however. With the 
exception of Steinberg Inc., they do not involve third party claims that were reasonably connected to the restructuring. 
As I shall explain, it is my opinion that Steinberg Inc. does not express a correct view of the law, and I decline to 
follow it. 

80 In Pacific Coastal Airlines Ltd, Tysoe J. made the following comment at para. 24: 
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[The purpose ofthe CCAA proceeding] is not to deal with disputes between a creditor of a company and a third 
party, even if the company was also involved in the subject matter of the dispute. While issues between the debtor 
company and non-creditors are sometimes dealt with in CCAA proceedings, it is not a proper use of a CCAA 
proceeding to determine disputes between parties other than the debtor company. 

81 This statement must be understood in its context, however. Pacific Coastal Airlines had been a regional carrier 
for Canadian Airlines prior to the CCAA reorganization of the latter in 2000. In the action in question it was seeking to 
assert separate tort claims against Air Canada for contractual interference and inducing breach of contract in relation to 
certain rights it had to the use of Canadian's flight designator code prior to the CCAA proceeding. Air Canada sought 
to have the action dismissed on grounds of res judicata or issue estoppel because of the CCAA proceeding. Tysoe J. 
rejected the argument. 

82 The facts in Pacific Coastal Airlines Ltd. are not analogous to the circumstances ofthis case, however. There is 
no suggestion that a resolution of Pacific Coastal's separate tort claim against Air Canada was in any way connected to 
the Canadian Airlines restructuring, even though Canadian - at a contractual level - may have had some in
volvement with the particular dispute. Here, however, the disputes that are the subject-matter of the impugned releases 
are not simply "disputes between parties other than the debtor company". They are closely connected to the disputes 
being resolved between the debtor companies and their creditors and to the restructuring itself. 

83 Nor is the decision of this Court in the NED Bank, Canada case dispositive. It arose out of the financial col
lapse of Algoma Steel, a wholly-owned subsidiary ofDofasco. The Bank had advanced funds to Algoma allegedly on 
the strength of misrepresentations by Algoma's Vice-President, James Melville. The plan of compromise and ar
rangement that was sanctioned by Farley J. in the Algoma CCAA restructuring contained a clause releasing Algoma 
from all claims creditors "may have had against Algoma or its directors, officers, employees and advisors." Mr. 
Melville was found liable for negligent misrepresentation in a subsequent action by the Bank. On appeal, he argued 
that since the Bank was barred from suing Algoma for misrepresentation by its officers, permitting it to pursue the 
same cause of action against him personally would subvert the CCAA process- in short, he was personally protected 
by the CCAA release. 

84 Rosenberg J.A., writing for this Court, rejected this argument. The appellants here rely particularly upon his 
following observations at paras. 53-54: 

53 In my view, the appellant has not demonstrated that allowing the respondent to pursue its claim against him 
would undermine or subvert the purposes of the Act. As this court noted in Elan Corp. v. Comiskey (1990), I O.R. 
(3d) 289 at 297, the CCAA is remedial legislation "intended to provide a structured environment for the negotia
tion of compromises between a debtor company and its creditors for the benefit of both". It is a means of avoiding 
a liquidation that may yield little for the creditors, especially unsecured creditors like the respondent, and the 
debtor company shareholders. However, the appellant has not shown that allowing a creditor to continue an action 
against an officer for negligent misrepresentation would erode the effectiveness of the Act. 

54 In fact, to refuse on policy grounds to impose liability on an officer of the corporation for negligent misrep
resentation would contradict the policy of Parliament as demonstrated in recent amendments to the CCAA and the 
Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3. Those Acts now contemplate that an arrangement or pro
posal may include a term for compromise of certain types of claims against directors of the company except 
claims that "are based on allegations of misrepresentations made by directors". L.W. Boulden and C.H. 
Morawetz, the editors of The 2000 Annotated Bankruptcy and Insolvency Act (Toronto: Carswell, 1999) at p. 192 
are of the view that the policy behind the provision is to encourage directors of an insolvent corporation to remain 
in office so that the affairs of the corporation can be reorganized. I can see no similar policy interest in barring an 
action against an officer of the company who, prior to the insolvency, has misrepresented the financial affairs of 
the corporation to its creditors. It may be necessary to permit the compromise of claims against the debtor cor
poration, otherwise it may not be possible to successfully reorganize the corporation. The same considerations do 
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not apply to individual officers. Rather, it would seem to me that it would be contrary to good policy to immunize 
officers from the consequences of their negligent statements which might otherwise be made in anticipation of 
being forgiven under a subsequent corporate proposal or arrangement. [Footnote omitted.] 

85 Once again, this statement must be assessed in context. Whether Justice Farley had the authority in the earlier 
Algoma CCAA proceedings to sanction a plan that included third party releases was not under consideration at all. 
What the Court was determining in NBD Bank, Canada was whether the release extended by its terms to protect a third 
party. In fact, on its face, it does not appear to do so. Justice Rosenberg concluded only that not allowing Mr. Melville 
to rely upon the release did not subvert the purpose of the CCAA. As the application judge here observed, "there is 
little factual similarity in NBD Bank, Canada to the facts now before the Court" (para. 71 ). Contrary to the facts of this 
case, in NBD Bank, Canada the creditors had not agreed to grant a release to officers; they had not voted on such a 
release and the court had not assessed the fairness and reasonableness of such a release as a term of a complex ar
rangement involving significant contributions by the beneficiaries ofthe release- as is the situation here. Thus, NBD 
Bank, Canada is oflittle assistance in determining whether the court has authority to sanction a plan that calls for third 
party releases. 

86 The appellants also rely upon the decision ofthis Court in Stelco I. There, the Court was dealing with the scope 
of the CCAA in connection with a dispute over what were called the "Turnover Payments". Under an inter-creditor 
agreement one group of creditors had subordinated their rights to another group and agreed to hold in trust and "turn 
over" any proceeds received from Stelco until the senior group was paid in full. On a disputed classification motion, 
the Subordinated Debt Holders argued that they should be in a separate class from the Senior Debt Holders. Farley J. 
refused to make such an order in the court below, stating: 

[Sections]4, 5 and 6 [of the CCAA] talk of compromises or arrangements between a company and its creditors. 
There is no mention of this extending by statute to encompass a change of relationship among the creditors 
vis-a-vis the creditors themselves and not directly involving the company. [Citations omitted; emphasis added.] 

See Re Stelco Inc. (2005), 15 C.B.R. (5th) 297 (Ont. S.C.J. [Commercial List]) at para. 7. 

87 This Court upheld that decision. The legal relationship between each group of creditors and Stelco was the 
same, albeit there were inter-creditor differences, and creditors were to be classified in accordance with their legal 
rights. In addition, the need for timely classification and voting decisions in the CCAA process militated against 
enmeshing the classification process in the vagaries of inter-corporate disputes. In short, the issues before the Court 
were quite different from those raised on this appeal. 

88 Indeed, the Stelco plan, as sanctioned, included third party releases (albeit uncontested ones). This Court 
subsequently dealt with the same inter-creditor agreement on an appeal where the Subordinated Debt Holders argued 
that the inter-creditor subordination provisions were beyond the reach of the CCAA and therefore that they were 
entitled to a separate civil action to determine their rights under the agreement: Stelco Inc., Re (2006), 21 C.B.R. (5th) 
157 (Ont. C.A.) ("Stelco II'~. The Court rejected that argument and held that where the creditors' rights amongst 
themselves were sufficiently related to the debtor and its plan, they were properly brought within the scope of the 
CCAA plan. The Court said (para. II): 

In [Stelco 1]- the classification case- the court observed that it is not a proper use of a CCAA proceeding to 
determine disputes between parties other than the debtor company ... [H]owever, the present case is not simply an 
inter-creditor dispute that does not involve the debtor company; it is a dispute that is inextricably connected to the 
restructuring process. [Emphasis added.] 

89 The approach I would take to the disposition of this appeal is consistent with that view. As I have noted, the 
third party releases here are very closely connected to the ABCP restructuring process. 
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90 Some ofthe appellants- particularly those represented by Mr. Woods- rely heavily upon the decision ofthe 
Quebec Court of Appeal in Steinberg Inc. c. Michaud, supra. They say that it is determinative of the release issue. In 
Steinberg, the Court held that the CCAA, as worded at the time, did not permit the release of directors of the debtor 
corporation and that third-party releases were not within the purview of the Act. Deschamps J.A. (as she then was) said 
(paras. 42, 54 and 58- English translation): 

[ 42] Even if one can understand the extreme pressure weighing on the creditors and the respondent at the time of 
the sanctioning, a plan of arrangement is not the appropriate forum to settle disputes other than the claims that are 
the subject of the arrangement. In other words, one cannot, under the pretext of an absence of formal directives in 
the Act, transform an arrangement into a potpourri. 

[54] The Act offers the respondent a way to arrive at a compromise with is creditors. It does not go so far as to 
offer an umbrella to all the persons within its orbit by permitting them to shelter themselves from any recourse. 

[58] The [CCAA] and the case law clearly do not permit extending the application of an arrangement to persons 
other than the respondent and its creditors and, consequently, the plan should not have been sanctioned as is [that 
is, including the releases of the directors]. 

91 Justices Vallerand and Delisle, in separate judgments, agreed. Justice Vallerand summarized his view of the 
consequences of extending the scope of the CCAA to third party releases in this fashion (para. 7): 

In short, the Act will have become the Companies' and Their Officers and Employees Creditors Arrangement Act 
-an awful mess- and likely not attain its purpose, which is to enable the company to survive in the face of its 
creditors and through their will, and not in the face ofthe creditors of its officers. This is why I feel, just like my 
colleague, that such a clause is contrary to the Act's mode of operation, contrary to its purposes and, for this 
reason, is to be banned. 

92 Justice Delisle, on the other hand, appears to have rejected the releases because of their broad nature- they 
released directors from all claims, including those that were altogether unrelated to their corporate duties with the 
debtor company- rather than because of a lack of authority to sanction under the Act. Indeed, he seems to have 
recognized the wide range of circumstances that could be included within the term "compromise or arrangement". He 
is the only one who addressed that term. At para. 90 he said: 

The CCAA is drafted in general terms. It does not specify, among other things, what must be understood by 
"compromise or arrangement". However, it may be inferred from the purpose of this [A]ct that these terms en
compass all that should enable the person who has recourse to it to fully dispose of his debts, both those that exist 
on the date when he has recourse to the statute and those contingent on the insolvency in which he finds himself ... 
[Emphasis added.] 

93 The decision of the Court did not reflect a view that the terms of a compromise or arrangement should "en
compass all that should enable the person who has recourse to [the Act] to dispose of his debts ... and those contingent 
on the insolvency in which he finds himself," however. On occasion such an outlook might embrace third parties other 
than the debtor and its creditors in order to make the arrangement work. Nor would it be surprising that, in such cir
cumstances, the third parties might seek the protection of releases, or that the debtor might do so on their behalf. Thus, 
the perspective adopted by the majority in Steinberg Inc., in my view, is too narrow, having regard to the language, 
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purpose and objects of the CCAA and the intention ofPar1iament. They made no attempt to consider and explain why 
a compromise or arrangement could not include third-party releases. In addition, the decision appears to have been 
based, at least partly, on a rejection of the use of contract-law concepts in analysing the Act- an approach incon
sistent with the jurisprudence referred to above. 

94 Finally, the majority in Steinberg Inc. seems to have proceeded on the basis that the CCAA cannot interfere 
with civil or property rights under Quebec law. Mr. Woods advanced this argument before this Court in his factum, but 
did not press it in oral argument. Indeed, he conceded that if the Act encompasses the authority to sanction a plan 
containing third-party releases -as I have concluded it does -the provisions of the CCAA, as valid federal insol
vency legislation, are paramount over provincial legislation. I shall return to the constitutional issues raised by the 
appellants later in these reasons. 

95 Accordingly, to the extent Steinberg Inc. stands for the proposition that the court does not have authority under 
the CCAA to sanction a plan that incorporates third-party releases, I do not believe it to be a correct statement of the 
law and I respectfully decline to follow it. The modem approach to interpretation of the Act in accordance with its 
nature and purpose militates against a narrow interpretation and towards one that facilitates and encourages com
promises and arrangements. Had the majority in Steinberg Inc. considered the broad nature of the terms "compromise" 
and "arrangement" and the jurisprudence I have referred to above, they might well have come to a different conclu
sion. 

The I 997 Amendments 

96 Steinberg Inc. led to amendments to the CCAA, however. In 1997, s. 5.1 was added, dealing specifically with 
releases pertaining to directors of the debtor company. It states: 

5.1(1) A compromise or arrangement made in respect of a debtor company may include in its terms provision for 
the compromise of claims against directors of the company that arose before the commencement of proceedings 
under this Act and that relate to the obligations of the company where the directors are by Jaw liable in their ca
pacity as directors for the payment of such obligations. 

Exception 

(2) A provision for the compromise of claims against directors may not include claims that 

(a) relate to contractual rights of one or more creditors; or 

(b) are based on allegations of misrepresentations made by directors to creditors or of wrongful or oppressive 
conduct by directors. 

Powers of court 

(3) The court may declare that a claim against directors shall not be compromised if it is satisfied that the com
promise would not be fair and reasonable in the circumstances. 

Resignation or removal of directors 

(4) Where all of the directors have resigned or have been removed by the shareholders without replacement, any 
person who manages or supervises the management of the business and affairs of the debtor company shall be 
deemed to be a director for the purposes ofthis section. 
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1997, c. 12, s. 122. 

97 Perhaps the appellants' strongest argument is that these amendments confirm a prior lack of authority in the 
court to sanction a plan including third party releases. If the power existed, why would Parliament feel it necessary to 
add an amendment specifically permitting such releases (subject to the exceptions indicated) in favour of directors? 
Expressio unius est exclusio alterius, is the Latin maxim sometimes relied on to articulate the principle of interpreta
tion implied in that question: to express or include one thing implies the exclusion of the other. 

98 The maxim is not helpful in these circumstances, however. The reality is that there may be another explanation 
why Parliament acted as it did. As one commentator has noted:[FN8] 

Far from being a rule, [the maxim expressio unius] is not even lexicographically accurate, because it is simply not 
true, generally, that the mere express conferral of a right or privilege in one kind of situation implies the denial of 
the equivalent right or privilege in other kinds. Sometimes it does and sometimes its does not, and whether it does 
or does not depends on the particular circumstances of context. Without contextual support, therefore there is not 
even a mild presumption here. Accordingly, the maxim is at best a description, after the fact, of what the court has 
discovered from context. 

99 As I have said, the I 997 amendments to the CCAA providing for releases in favour of directors of debtor 
companies in limited circumstances were a response to the decision of the Quebec Court of Appeal in Steinberg Inc .. A 
similar amendment was made with respect to proposals in the BIA at the same time. The rationale behind these 
amendments was to encourage directors of an insolvent company to remain in office during a restructuring, rather than 
resign. The assumption was that by remaining in office the directors would provide some stability while the affairs of 
the company were being reorganized: see Boulden & Morawetz, vol.I, supra, at 2-144, E§IIA; Royal Penfield Inc., 
Re, [20031 R.J.O. 2157 (Que. S.C.) at paras. 44-46. 

I 00 Parliament thus had a particular focus and a particular purpose in enacting the 1997 amendments to the 
CCAA and the BIA. While there is some merit in the appellants' argumem1on this point, at the end of the day I do not 
accept that Parliament intended to signal by its enactment of s. 5.1 that it was depriving the court of authority to 
sanction plans of compromise or arrangement in all circumstances where they incorporate third party releases in 
favour of anyone other than the debtor's directors. For the reasons articulated above, I am satisfied that the court does 
have the authority to do so. Whether it sanctions the plan is a matter for the fairness hearing. 

The Deprivation of Proprietary Rights 

101 Mr. Shapray very effectively led the appellants' argument that legislation must not be construed so as to 
interfere with or prejudice established contractual or proprietary rights- including the right to bring an action - in 
the absence of a clear indication oflegislative intention to that effect: Halsbury's Laws of England, 4'" ed. reissue, vol. 
44 (I) (London: Butterworths, 1995) at paras. 1438, 1464 and 1467; Driedger, 2"' ed., supra, at 183; Ruth Sullivan, 
Sullivan and Driedger on the Construction of Statutes, 4th ed., (Markham: Butterworths, 2002) at 399. I accept the 
importance of this principle. For the reasons I have explained, however, I am satisfied that Parliament's intention to 
clothe the court with authority to consider and sanction a plan that contains third party releases is expressed with 
sufficient clarity in the "compromise or arrangement" language of the CCAA coupled with the statutory voting and 
sanctioning mechanism making the provisions of the plan binding on all creditors. This is not a situation of imper
missible "gap-filling" in the case oflegislation severely affecting property rights; it is a question of finding meaning in 
the language of the Act itself. I would therefore not give effect to the appellants' submissions in this regard. 

The Division of Powers and Paramountcy 
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102 Mr. Woods and Mr. Sternberg submit that extending the reach of the CCAA process to the compromise of 
claims as between solvent creditors of the debtor company and solvent third parties to the proceeding is constitu
tionally impermissible. They say that under the guise of the federal insolvency power pursuant to s. 91 (21) of the 
Constitution Act, 1867, this approach would improperly affect the rights of civil claimants to assert their causes of 
action, a provincial matter falling within s. 92(13), and contravene the rules of public order pursuant to the Civil Code 
of Quebec. 

I 03 I do not accept these submissions. It has long been established that the CCAA is valid federal legislation 
under the federal insolvency power: Reference re Companies' Creditors Arrangement Act (Canada), [1934] S.C.R. 
659 (S.C.C.). As the Supreme Court confirmed in that case (p. 661), citing Viscount Cave L.C. in Quebec (Attorney 
General) v. Belanger (Trustee of), [I 928] A. C. 187 (Canada P.C.), "the exclusive legislative authority to deal with all 
matters within the domain of bankruptcy and insolvency is vested in Parliament." Chief Justice Duff elaborated: 

Matters normally constituting part of a bankruptcy scheme but not in their essence matters of bankruptcy and 
insolvency may, of course, from another point of view and in another aspect be dealt with by a provincial legis
lature; but, when treated as matters pertaining to bankruptcy and insolvency, they clearly fall within the legislative 
authority of the Dominion. 

I 04 That is exactly the case here. The power to sanction a plan of compromise or arrangement that contains 
third-party releases ofthe type opposed by the appellants is embedded in the wording of the CCAA. The fact that this 
may interfere with a claimant's right to pursue a civil action - normally a matter of provincial concern - or trump 
Quebec rules of public order is constitutionally immaterial. The CCAA is a valid exercise of federal power. Provided 
the matter in question falls within the legislation directly or as necessarily incidental to the exercise of that power, the 
CCAA governs. To the extent that its provisions are inconsistent with provincial legislation, the federal legislation is 
paramount. Mr. Woods properly conceded this during argument. 

Conclusion With Respect to Legal Authority 

105 For all of the foregoing reasons, then, I conclude that the application judge had the jurisdiction and legal 
authority to sanction the Plan as put forward. 

(2) Tlte Plan is "Fair and Reasonable" 

106 The second major attack on the application judge's decision is that he erred in finding that the Plan is "fair and 
reasonable" and in sanctioning it on that basis. This attack is centred on the nature of the third-party releases con
templated and, in particular, on the fact that they will permit the release of some claims based in fraud. 

107 Whether a plan of compromise or arrangement is fair and reasonable is a matter of mixed fact and Jaw, and 
one on which the application judge exercises a large measure of discretion. The standard of review on this issue is 
therefore one of deference. In the absence of a demonstrable error an appellate court will not interfere: see Rave/stan 
Corp., Re (2007), 3 I C.B.R. (5th) 233 (Ont. C.A. [In Chambers]). 

108 I would not interfere with the application judge's decision in this regard. While the notion of releases in favour 
of third parties - including leading Canadian financial institutions - that extend to claims of fraud is distasteful, 
there is no legal impediment to the inclusion of a release for claims based in fraud in a plan of compromise or ar
rangement. The application judge had been living with and supervising the ABCP restructuring from its outset. He was 
intimately attuned to its dynamics. In the end he concluded that the benefits of the Plan to the creditors as a whole, and 
to the debtor companies, outweighed the negative aspects of compelling the unwilling appellants to execute the re
leases as finally put forward. 
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109 The application judge was concerned about the inclusion of fraud in the contemplated releases and at the May 
hearing adjourned the final disposition of the sanctioning hearing in an effort to encourage the parties to negotiate a 
resolution. The result was the "fraud carve-out" referred to earlier in these reasons. 

II 0 The appellants argue that the fraud carve-out is inadequate because of its narrow scope. It (i) applies only to 
ABCP Dealers, (ii) limits the type of damages that may be claimed (no punitive damages, for example), (iii) defines 
"fraud" narrowly, excluding many rights that would be protected by common law, equity and the Quebec concept of 
public order, and (iv) limits claims to representations made directly to Noteholders. The appellants submit it is con
trary to public policy to sanction a plan containing such a limited restriction on the type of fraud claims that may be 
pursued against the third parties. 

Ill The law does not condone fraud. It is the most serious kind of civil claim. There is therefore some force to the 
appellants' submission. On the other hand, as noted, there is no legal impediment to granting the release of an ante
cedent claim in fraud, provided the claim is in the contemplation of the parties to the release at the time it is given: 
Fotinis Restaurant Corp. v. White Spot Ltd (1998), 38 B.L.R. (2d) 251 (B.C. S.C. [In Chambers]) at paras. 9 and 18. 
There may be disputes about the scope or extent of what is released, but parties are entitled to settle allegations of fraud 
in civil proceedings- the claims here all being untested allegations of fraud- and to include releases of such claims 
as part of that settlement 

112 The application judge was alive to the merits of the appellants' submissions. He was satisfied in the end, 
however, that the need "to avoid the potential cascade of litigation that ... would result if a broader 'carve out' were to 
be allowed" (para. 113) outweighed the negative aspects of approving releases with the narrower carve-out provision. 
Implementation of the Plan, in his view, would work to the overall greater benefit of the Noteholders as a whole. I can 
find no error in principle in the exercise of his discretion in arriving at this decision. It was his call to make. 

113 At para. 71 above I recited a number of factual findings the application judge made in concluding that ap
proval of the Plan was within his jurisdiction under the CCAA and that it was fair and reasonable. For convenience, I 
reiterate them here - with two additional findings -because they provide an important foundation for his analysis 
concerning the fairness and reasonableness ofthe Plan. The application judge found that: 

a) The parties to be released are necessary and essential to the restructuring of the debtor; 

b) The claims to be released are rationally related to the purpose of the Plan and necessary for it; 

c) The Plan cannot succeed without the releases; 

d) The parties who are to have claims against them released are contributing in a tangible and realistic way to 
the Plan; 

e) The Plan will benefit not only the debtor companies but creditor Noteholders generally; 

f) The voting creditors who have approved the Plan did so with knowledge of the nature and effect of the 
releases; and that, 

g) The releases are fair and reasonable and not overly broad or offensive to public policy. 

114 These findings are all supported on the record. Contrary to the submission of some of the appellants, they do 
not constitute a new and hitherto untried "test" for the sanctioning of a plan under the CCAA. They simply represent 
findings of fact and inferences on the part of the application judge that underpin his conclusions on jurisdiction and 
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fairness. 

115 The appellants all contend that the obligation to release the third parties from claims in fraud, tort, breach of 
fiduciary duty, etc. is confiscatory and amounts to a requirement that they - as individual creditors - make the 
equivalent of a greater financial contribution to the Plan. In his usual lively fashion, Mr. Sternberg asked us the same 
rhetorical question he posed to the application judge. As he put it, how could the court countenance the compromise of 
what in the future might turn out to be fraud perpetrated at the highest levels of Canadian and foreign banks? Several 
appellants complain that the proposed Plao is unfair to them because they will make very little additional recovery if 
the Plan goes forward, but will be required to forfeit a cause of action against third-party financial institutions that may 
yield them significant recovery. Others protest that they are being treated unequally because they are ineligible for 
relief programs that Liquidity Providers such as Canaccord have made available to other smaller investors. 

116 All of these arguments are persuasive to varying degrees when considered in isolation. The application judge 
did not have that luxury, however. He was required to consider the circumstances of the restructuring as a whole, 
including the reality that many of the financial institutions were not only acting as Dealers or brokers of the ABCP 
Notes (with the impugned releases relating to the financial institutions in these capacities, for the most part) but also as 
Asset and Liquidity Providers (with the financial institutions making significant contributions to the restructuring in 
these capacities). 

117 In insolvency restructuring proceedings almost everyone loses something. To the extent that creditors are 
required to compromise their claims, it can always be proclaimed that their rights are being unfairly confiscated and 
that they are being called upon to make the equivalent of a further financial contribution to the compromise or ar
raogement. Judges have observed on a number of occasions that CCAA proceedings involve "a balancing of preju
dices," inasmuch as everyone is adversely affected in some fashion. 

118 Here, the debtor corporations being restructured represent the issuers of the more than $32 billion in non-bank 
sponsored ABCP Notes. The proposed compromise and arrangement affects that entire segment of the ABCP market 
and the financial markets as a whole. In that respect, the application judge was correct in adverting to the importance 
of the restructuring to the resolution of the ABCP liquidity crisis and to the need to restore confidence in the financial 
system in Canada. He was required to consider and balance the interests of al/Noteholders, not just the interests of the 
appellants, whose notes represent only about 3% of that total. That is what he did. 

119 The application judge noted at para. 126 that the Plan represented "a reasonable balance between benefit to all 
Noteholders and enhanced recovery for those who can make out specific claims in fraud" within the fraud carve-out 
provisions of the releases. He also recognized at para. 134 that: 

No Plao of this size and complexity could be expected to satisfy all affected by it. The size of the majority who 
have approved it is testament to its overall fairness. No plan to address a crisis of this magnitude can work perfect 
equity among all stakeholders. 

120 In my view we ougbt not to interfere with his decision that the Plan is fair and reasonable in all the circum-
stances. 

D. Disposition 

121 For the foregoing reasons, I would grant leave to appeal from the decision of Justice Campbell, but dismiss 
the appeal. 

J.I. Laskin J.A.: 
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I agree. 

E.A. Cronk J.A.: 

I agree. 

Schedule A- Conduits 

Apollo Trust 

Aps1ey Trust 

Aria Trust 

Aurora Trust 

Comet Trust 

Encore Trust 

Gemini Trust 

Ironstone Trust 

MMAI-I Trust 

Newshore Canadian Trust 

Opus Trust 

Planet Trust 

Rocket Trust 

Selkirk Funding Trust 

Silverstone Trust 

Slate Trust 

Structured Asset Trust 

Structured Investment Trust III 

Symphony Trust 

Whitehall Trust 
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Schedule B- Applicants 

ATB Financial 

Caisse de depot et placement du Quebec 

Canaccord Capital Corporation 

Canada Mortgage and Housing Corporation 

Canada Post Corporation 

Credit Union Central Alberta Limited 

Credit Union Central of BC 

Credit Union Central of Canada 

Credit Union Central of Ontario 

Credit Union Central of Saskatchewan 

Desjardins Group 

Magna International Inc. 

National Bank of Canada/National Bank Financial Inc. 

NAY Canada 

Northwater Capital Management Inc. 

Public Sector Pension Investment Board 

The Governors of the University of Alberta 

Schedule A- Counsel 

I) Benjamin Zarnett and Frederick L. Myers for the Pan-Canadian Investors Committee 

2) Aubrey E. Kauffman and Stuart Brottnan for 4446372 Canada Inc. and 6932819 Canada Inc. 

3) Peter F.C. Howard and Samaneh Hosseini for Bank of America N.A.; Citibank N.A.; Citibank Canada, in 
its capacity as Credit Derivative Swap Counterparty and not in any other capacity; Deutsche Bank AG; 
HSBC Bank Canada; HSBC Bank USA, National Association; Merrill Lynch International; Merill Lynch 
Capital Services, Inc.; Swiss Re Financial Products Corporation; and UBS AG 
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4) Kenneth T. Rosenberg, Lily Harmer and Max Stamina for Jura Energy Corporation and Redcorp Ventures 
Ltd. 

5) Craig J. Hiii and Sam P. Rappos for the Monitors (ABCP Appeals) 

6) Jeffrey C. Carhart and Joseph Marin for Ad Hoc Committee and Pricewaterhouse Coopers Inc., in its 
capacity as Financial Advisor 

7) Mario J. Forte for Caisse de Depot et Placement du Quebec 

8) John B. Laskin for National Bank Financial Inc. and National Bank of Canada 

9) Thomas McRae and Arthur 0. Jacques for Ad Hoc Retail Creditors Committee (Brian Hunter, et al) 

10) Howard Shapray, Q.C. and Stephen Fitterman for Ivanhoe Mines Ltd. 

I I) Kevin P. McElcheran and Heather L. Meredith for Canadian Banks, BMO, CIBC RBC, Bank of Nova 
Scotia and T.D. Bank 

12) JeffreyS. Leon for CIBC Mellon Trust Company, Computershare Trust Company of Canada and BNY 
Trust Company of Canada, as Indenture Trustees 

13) Usman Sheikh for Coventree Capital Inc. 

14) Allan Sternberg and Sam R. Sasso for Brookfield Asset Management and Partners Ltd. and Hy Bloom 
Inc. and Cardacian Mortgage Services Inc. 

15) Neil C. Saxe for Dominion Bond Rating Service 

16) James A. Woods, Sebastien Richemont and Marie-Anne Paquette for Air Transat A.T. Inc., Transat 
Tours Canada Inc., The Jean Coutu Group (PJC) Inc., Aeroports de Montreal, Aeroports de Montreal Capital 
Inc., Pomerleau Ontario Inc., Pomerleau Inc., Labopharm Inc., Agence Metropolitaine de Transport (AMT), 
Giro Inc., Vetements de sports RGR Inc., 131519 Canada Inc., Tecsys Inc., New Gold Inc. and Jazz Air LP 

I 7) Scott A. Turner for Webtech Wireless Inc., Wynn Capital Corporation Inc., West Energy Ltd., Sabre 
Energy Ltd., Petrolifera Petroleum Ltd., Vaquero Resources Ltd., and Standard Energy Ltd. 

I 8) R. Graham Phoenix for Metcalfe & Mansfield Alternative Investments II Corp., Metcalfe & Mansfield 
Alternative Investments III Corp., Metcalfe & Mansfield Alternative Investments V Corp., Metcalfe & 
Mansfield Alternative Investments XI Corp., Metcalfe & Mansfield Alternative Investments XII Corp., 
Quanta Financial Corporation and Metcalfe & Mansfield Capital Corp. 

Application granted; appeal dismissed 

FN* Leave to appeal refused at ATB Financial v. Metcalfe & Mansfield Alternative Investments II Corp. (2008), 2008 
CarsweiiOnt 5432, 2008 CarswellOnt 5433 (S.C. C.). 
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FNl Section 5.1 ofthe CCAA specifically authorizes the granting of releases to directors in certain circumstances. 

FN2 Justice Georgina R. Jackson and Dr. Janis P. Sarra, "Selecting the Judicial Tool to get the Job Done: An Ex
amination of Statutory Interpretation, Discretionary Power and Inherent Jurisdiction in Insolvency Matters" in Sarra, 
ed., Annual Review of Insolvency Law, 2007 (Vancouver: Thomson Carswell, 2007). 

FN3 Citing Gibbs J.A. in Chef Ready Foods, supra, at pp.319-320. 

FN4 The Legislative Debates at the time the CCAA was introduced in Parliament in April 1933 make it clear that the 
CCAA is patterned after the predecessor provisions of s. 425 of the Companies Act /985 (U.K.): see House of 
Commons Debates (Hansard), supra. 

FN5 See Canada Business Corporations Act, R.S.C. 1985, c. C-44, s. 192; Ontario Business Corporations Act, R.S.O. 
1990, c. B.l6, s. 182. 

FN6 A majority in number representing two-thirds in value ofthe creditors (s. 6) 

FN7 Steinberg Inc. was originally reported in French: Steinberg Inc. c. Michaud, [1993] R.J.O. 1684 (Que. C.A.). All 
paragraph references to Steinberg Inc. in this judgment are from the unofficial English translation available at 1993 
CarsweiiQue 2055 (Que. C.A.) 

FN8 Reed Dickerson, The Interpretation and Application of Statutes (1975) at pp.234-235, cited in Bryan A. Gamer, 
ed., Black's Law Dictionary, 8th ed. (West Group, St. Paul, Minn., 2004) at 621. 

END OF DOCUMENT 
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2012 CarswellOnt 103,2012 ONCA 10, 211 A.C.W.S. (3d) 264,90 C.B.R. (5th) 141 

Return on Innovation Capital Ltd. v. Gandi Innovations Ltd. 

Return on Innovation Capital Ltd. as agent for ROI Fund Inc., ROI Sceptre Canadian Retirement Fund, ROI Global 
Retirement Fund and ROI high Yield Private Placement Fund and Any Other Fund Managed by ROI from time to time 
(Applicants/Respondents) and Gandi Innovations Limited, Gandi Innovations Holdings LLC and Gandi Innovations 

LLC (Respondents/Appellants) 

Ontario Court of Appeal 

Robert J. Sharpe, R.A. Blair, Paul Rouleau JJ.A. 

Heard: January 3, 2012 
Judgment: January 9, 2012 

Docket: CA M40553 

©Thomson Reuters Canada Limited or its Licensors (excluding individual court documents). All rights reserved. 

Proceedings: refusing leave to appeal Return on Innovation Capital Ltd. v. Gandi Innovations Ltd (20 II l, 20 I I 
CarswellOnt 8590, 2011 ONSC 5018 (Ont. S.C.J. [Commercial List]); additional reasons at Return on Innovation 
Capital Ltd v. Gandi Innovations Ltd (201 ll, 2011 CarsweiiOnt 14401, ?011 ONSC 7465 (Ont. S.C.J. [Commercial 
List]) 

Counsel: Matthew J. Halpin, Evan Cobb for TA Associates Inc. 

Harvey Chaiton, Maya Poliak for Monitor 

Christopher J. Cosgriffe, Natasha S. Danson for James Gandy, Hary Gandy, Trent Garmoe 

Subject: Insolvency; Civil Practice and Procedure; Corporate and Commercial 

Bankruptcy and insolvency --- Companies' Creditors Arrangement Act- Appeals 

GG was series of related companies under Companies' Creditors Arrangement Act protection - Claimants asserted 
indemnity claims against each of companies in GG, arising out of arbitration proceedings brought against them indi
vidually, as officers and directors, by T Inc., disgruntled investor in GG - Monitor and creditors sought to have 
preliminary issues determined - Motion judge ruled that claimants were only entitled to indemnity from parent 
company, except claimant JG was also entitled to indemnification from second entity in group- Motion judge ruled 
that any claim of JG was subordinated to claim ofT Inc. because of subordination agreement- Motion judge ruled 
that claims for indemnification in respect ofT Inc. claim in arbitration were equity claims for purposes of Act and so 
subsequent in priority to claims of unsecured creditors - Claimants brought motion for leave to appeal - Motion 
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dismissed - Whether claimants were entitled to indemnification from all or just one or some of entities in GG was 
factual determination by motion judge, was of no significance to practice as whole, and proposed appeal on issue was 
of doubtful merit- None of criteria respecting granting of leave was met in relation to proposed ground concerning 
subordination agreement- No basis for granting leave on equity/non-equity claim issue- Issue in proposed appeal 
was not of significance to practice as insolvency proceedings commenced after new provisions of Act came into effect 
in September 2009 would be governed by those provisions, not by prior jurisprudence- To extent that existing case 
law continued to govern pre-September 2009 insolvency proceedings, those cases would fall to be determined on their 
own facts- No error in motion judge's analysis of jurisprudence or application of it to facts. 

Alternative dispute resolution ---Miscellaneous 

Cases considered: 

Nelson Financial Group Ltd., Re (2010), 71 C.B.R. (5th) 153, 75 B.L.R. (4th) 302, 2010 ONSC 6229, 2010 
CarswellOnt 8655 (Ont. S.C.J. [Commercial List])- referred to 

Stelco Inc., Re (2005). 253 D.L.R. (4th) 109. 75 O.R. (3d) 5, 2 B.L.R. (4th) 238. 9 C.B.R. (5th) 135, 2005 Car
swellOnt I 188. 196 O.A.C. 142 (Ont. C.A.)- referred to 

Statutes considered: 

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 

Generally- referred to 

s. 2(1) "equity claim"- considered 

s. 6(8)- referred to 

MOTION for leave to appeal from judgment reported at Return on Innovation Capital Ltd. v. Gandi Innovations Ltd. 
(201 ]), 2011 Carswel!Ont 8590. 2011 ONSC 5018 (Ont. S.C.J. [Commercial List]), concerning certain indemnity 
claims. 

Per curiam: 

Overview 

The moving parties (James Gandy, Hary Gandy and Trent Garmoe) are officers, directors and shareholders in 
the Gandi Group, a series of related companies currently under CCAA protection. In those proceedings they assert 
indemnity claims in the range of$75- 80 million against each of the companies in the Gandi Group. The indemnity 
claims arise out of arbitration proceedings brought against them individually, as officers and directors, by T A Asso
ciates, a disgruntled investor in the Gandi Group. TA Associates is the major unsecured creditor in the CCAA pro
ceedings. 

2 The assets of the Gandi Group have been sold and what remains to be done in the CCAA process is the finali
zation of a plan of compromise and arrangement for the distribution of the proceeds among the various creditors. 
Before settling on the most effective type of plan for such a distribution- a consolidated plan, a partial consolidation 
plan, or individual corporate plans- the Monitor and the creditors sought to have two preliminary issues determined 
by the Court: 
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a) whether the moving parties (the Claimants) are entitled to indemnity from all of the entities which com
prise the Gandi Group, and, if so, 

b) whether those indemnification claims are "equity" or "non-equity" claims for purposes of the CCAA 
(non-equity claims have priority). 

3 On August 25,201 I, Justice Newbould, sitting on the Commercial List, ruled: 

a) that the Claimants were only entitled to indemnity from the direct and indirect parent company, Gandi 
Holdings (except that the Claimant, James Gandy only was also entitled to indemnification from a second 
entity in the Group, Gandi Canada); 

b) that any claim of James Gandy was subordinated to the claim of TA Associates because of an earlier ex
isting Subordination Agreement; and 

c) that the claims for indemnification in respect of the TA Associates claim in the arbitration were equity 
claims for purposes of the CCAA and therefore subsequent in priority to the claims of unsecured creditors. 

4 The Claimants seek leave to appeal from that order. 

5 We deny the request. 

Analysis 

Tlze Test 

6 Leave to appeal is granted sparingly in CCAA proceedings and only when there are serious and arguable 
grounds that are of real and significant interest to the parties. The Court considers four factors: 

(I) Whether the point on the proposed appeal is of significance to the practice; 

(2) Whether the point is of significance to the action; 

(3) Whether the appeal is prima facie meritorious or frivolous; and 

(4) Whether the appeal will unduly hinder the progress of the action. 

See Stelco Inc., Re (2005), 75 O.R. (3d) 5 (Ont. C.A.), at para. 24. 

7 The Claimants do not meet this stringent test here. 

Tlze Indemnification Issue 

8 Whether the Claimants are entitled to indemnification from all or just one or some of the entities in the Gandi 
Group was essentially a factual determination by the motion judge, is of no significance to the practice as a whole, and 
the proposed appeal on that issue is of doubtful merit in our view. We would not grant leave to appeal on that issue. 
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Tile Subordination Issue 

9 The same may be said for the Subordination Agreement issue. The Claimants argue that by declaring that the 
indemnity claim of James Gandy is subordinate to the CCAA claim of TA Associates, the motion judge usurped the 
role of the pending arbitration. We do not agree. The subordination issue needed to be clarified for purposes of the 
CCAA proceedings. None of the criteria respecting the granting ofleave is met in relation to this proposed ground. 

Tile "Equity Claim" Issue 

10 Nor do we see any basis for granting leave to appeal on the equity/non-equity claim issue. 

II "Equity" claims are subsequent in priority to non-equity claims by virtue of s. 6(8) of the CCAA. What con
stitutes an "equity claim" is defined in s. 2(1) and would appear to encompass the indemnity claims asserted by the 
Claimants here. Those provisions of the Act did not come into force until shortly after the Gandi Group CCAA pro
ceedings commenced, however, and therefore do not apply in this situation. Newbould J. relied upon previous case 
law suggesting that the new provisions simply incorporated the historical treatment of equity claims in such pro
ceedings: see, for example, Nelson Financial Group Ltd, Re, 2010 ONSC 6229. 75 B.L.R. (4th) 302 (Ont. S.C.J. 
[Commercial List]), at para. 27 (Pepall J.). He therefore concluded that TA Associates was in substance attempting to 
reclaim its equity investment in the Gandi Group through the arbitration proceedings and that the Claimants' indem
nity claims arising from that claim must be equity claims for CCAA purposes as well. 

12 This issue in the proposed appeal is not of significance to the practice since all insolvency proceedings 
commenced after the new provisions of the CCAA came into effect in September 2009 will be governed by those 
provisions, not by the prior jurisprudence. The interpretation of sections 6(8) and 2(1) does not come into play on this 
appeal. To the extent that existing case law continues to govern whatever pre-September 2009 insolvency proceedings 
are still in the system, those cases will fall to be decided on their own facts. We see no error in the motion judge's 
analysis of the jurisprudence or in his application of it to the facts ofthis case, and therefore see no basis for granting 
leave to appeal from his disposition of the equity issue in these circumstances. 

Disposition 

13 The motion for leave to appeal is therefore dismissed. Costs to the Monitor and to T A Associates fixed in the 
amount of $5,000 each, inclusive of disbursements and all applicable taxes. 

Motion dismissed 

END OF DOCUMENT 
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Arbitration --- Relation to other proceedings- Stay of court proceedings- Discretion of court to grant stay 

Relationship among respondent corporation, appellant shareholders and other corporate shareholder was governed by 
shareholders' agreement, which provided that disputes would be arbitrated - Petition was filed to place corporate 
shareholder under protection of Companies' Creditors Arrangement Act ("CCAA") when allegations of breach of 
contractual obligations were brought against it by appellants - Stay of all actions ordered against corporate share
holder- Corporate shareholder brought motion to prohibit arbitration- Appellants brought cross-motion for stay of 
corporate shareholder's motion pursuant to s. 15 of Commercial Arbitration Act ("CAA'') - Chambers judge dis
missed appellants' motion, finding that corporate shareholder's insolvency, appointment of monitor and role of court 
under CCAA made shareholders' agreement void, preventing stay under s. 15 of CAA - Appellants appealed -
Appeal dismissed- Chambers judge had authority under s. II of CCAA to order stay of arbitration proceedings, as 
arbitration is "proceeding" under s. II -Appellants were creditors for purposes of CCAA, as it could be said they 
claimed right to property in corporate shareholder's possession- Even if appellants were not creditors, words of s. 
II (4) of CCAA were sufficiently expansive to support discretion exercised by chambers judge - Chambers judge's 
reasons for stay, which included view that arbitration would compromise process under CCAA, indicated he properly 
exercised discretion under s. 11(4)- Even if chambers judge erred in interpreting s. 15 of CAA, outcome of case 
would not change since CCAA would prevail over provincial Act in case of conflict - Companies' Creditors Ar
rangement Act, R.S.C. 1985, c. C-36, ss. II, 11(4)- Commercial Arbitration Act, R.S.B.C. 1996, c. 55, s. 15. 

Cases considered by Hunt .I.A.: 

Algoma Steel Corp. v. Royal Bank (1992), 11 C.B.R. (3d) 1 (Ont. Gen. Div.)- considered 

Cadillac Fairview Inc., Re (1995), 30 C.B.R. (3d) 17 (Ont. Gen. Div. [Commercial List])- considered 

Cadillac Fairview Inc., Re (January 29, 1995), Doc. 8348/94 (Ont. Gen. Div. [Commercial List])- considered 

Campeauv. Olympia & York Developments Ltd (1992). 14 C.B.R. (3d) 303, 14 C.P.C. (3d) 339 (Ont. Gen. Div.) 
-considered 

Central Capital Corp., Re (1995), 29 C.B.R. (3d) 33, 22 B.L.R. (2d) 210 (Ont. Gen. Div. [Commercial List])
considered 

Central Capital Corp., Re (1996). 38 C.B.R. (3d) I, 26 B.L.R. (2d) 88, 132 D.L.R. (4th) 223,27 O.R. (3d) 494, 
(sub nom. Royal Bank v. Central Capital Corp.) 88 O.A.C. 161 (Ont. C.A.) -referred to 

Dylex Ltd, Re (1995). 31 C.B.R. (3d) 106 (Ont. Gen. Div. [Commercial List])- considered 

Farm Credit Corp. v. Holowach (Trustee of). 86 A.R. 304,59 Alta. L.R. (2d) 279,51 D.L.R. (4th) 501, [1988]5 
W.W.R. 87, 68 C.B.R. (N.S.l 255 (Alta. C.A.)- applied 

Farm Credit Corp. v. Holowach (Trustee of). 100 A.R. 395 (note), 66 Alta. L.R. (2d) xlvii, [198914 W.W.R. lxx, 
73 C.B.R. (N.S.l xxvii, 60 D.L.R. (4th) vii, I 02 N.R. 236 (note) (S.C. C.)- referred to 

Gaz metropolitain Inc. v. Wynden Canada Inc. (1982), 44 C.B.R. (N.S.) 285 (Que. S.C.)- applied 

Hongkong Bank of Canada v. Chef Ready Foods Ltd (1990), 51 B.C.L.R. (2d) 84,4 C.B.R. (3d) 311, (sub nom. 
Che(Ready Foods Ltd. v. Hongkong Bank o(Canado) [1991] 2 W.W.R. 136 (B.C. C. A.)- considered 
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Kaverit Steel & Crane Ltd v. Kone Corp .. 85 Alta. L.R. (2d) 287, 40 C.P.R. (3d) 161, 87 D.L.R. (4th) 129. 120 
A.R. 346. 8 W.A.C. 346, [1992]3 W.W.R. 716.4 C.P.C. (3d) 99 (Alta. C.A.)- applied 

Landawn Shopping Centres Ltd v. Harzena Holdings Ltd (] 997), 44 O.T.C. 288 (Ont. Gen. Div. [Commercial 
List])- considered 

Lehndorf!General Partner Ltd., Re (1993), 17 C.B.R. (3d) 24,9 B.L.R. (2d) 275 (Ont. Gen. Div. [Commercial 
List])- considered 

Meridian Development Inc. v. Toronto Dominion Bank, [1984]5 W.W.R. 215. 52 C.B.R. (N.S.) 109,32 Alta. 
L.R. (2d) 150. 53 A.R. 39, II D.L.R. (4th) 576 (Alta. Q.B.)- considered 

NorcenEnergy Resources Ltd v. Oakwood Petroleums Ltd. (1988), 63 Alta. L.R. (2d) 361,92 A.R. 81, 72 C.B.R. 
(N.S.) I (Alta. Q.B.)- considered 

Pacific National Lease Holding Corp., Re (] 992), 72 B.C.L.R. (2d) 368. 19 B.C.A.C. 134, 34 W.A.C. 134, 15 
C.B.R. (3d) 265 (B.C. C.A. [In Chambers])- considered 

Pacific National Lease Holding Corp. v. Sun Life Trust Co .. 34 C.B.R. (3d) 4, 10 B.C.L.R. (3d) 62. [1995] 10 
W.W.R. 714, (sub nom. Pacific National Lease Holding Corp .. Re) 62 B.C.A.C. 151, (sub nom. Pacific National 
Lease Holding Com .. Re) 103 W.A.C. !51 (B.C. C.A.)- applied 

Philip's Manufacturing Ltd, Re (1991), 9 C.B.R. (3d) I, [1992]1 W.W.R. 651, 60 B.C.L.R. (2d) 311 (B.C. S.C.) 
- considered 

Prince George (City) v. McElhanney Engineering Services Ltd, 9 B.C.L.R. (3d) 368. [1995]9 W.W.R. 503, 23 
C.L.R. (2d) 253, (sub nom. Prince George (City) v. Sims (A.L.) & Sons Ltd.)) 61 B.C.A.C. 254, (sub nom. Prince 
George (City) v. Sims (A.L.! & Sons Ltd)) 100 W.A.C. 254 (B.C. C.A.)- applied 

Quebec Steel Products (Industries) Ltd v. James United Steel Ltd, [1969]2 O.R. 349. 5 D.L.R. (3d) 374 (Ont. 
H.C.)- referred to 

Quintette Coal Ltd, Re (] 991), (sub nom. Quintette Coal Ltd. v. Nippon Steel Core.) 56 B.C.L.R. (2d) 80. 7 
C.B.R. (3d) 165 (B.C. S.C.)- considered 

Quintette Coal Ltd v. Nippon Steel Corp. (1990). 51 B.C.L.R. (2d) !05, 2 C.B.R. (3d) 303 (B.C. C.A.)- con
sidered 

Reference re Companies' Creditors Arrangement Act (Canada), 16 C.B.R. I, [1934] S.C.R. 659, [1934]4 D.L.R. 
75 (S.C. C.)- referred to 

T. Eaton Co., Re (] 997), 46 C.B.R. (3d) 293 (Ont. Gen. Div.)- considered 

Statutes considered: 

Bankruptcy Act, R.S.C. 1927, c. II 

s. I 04- considered 
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Bankruptcy Act, S.C. 1949, c. 7 (2nd Sess.) 

Generally - referred to 

Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 

Generally- considered 

s. 2(1) "claim provable in bankruptcy" [renumbered 1997, c. 12, s. 1(1)]- considered 

s. 2(1) "creditor" [rep. & sub. 1997, c. 12, s. 1(2)]- considered 

s. 8 I -considered 

s. 81(1)- considered 

s. 12 I - considered 

s. 12I(I)[rep.&sub. !992,c.27,s.50]-considered 

s. 121(2) [rep. & sub. !997, c. 12, s. 87]- considered 

s. 121(3)- considered 

Commercial Arbitration Act, R.S.B.C. 1996, c. 55 

Generally- considered 

s. 15- considered 

s. 15(1)- considered 

s. 15(2)- considered 

s. 23 -considered 

Commercial Tenancy Act, R.S.B.C. I 979, c. 54 

Generally - referred to 

Companies' Creditors Arrangement Act, 1933, S.C. 1932-33, c. 36 

Generally - referred to 

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 
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Generally - considered 

Pt. I - referred to 

s. 2 -considered 

s. 2 "secured creditor" -considered 

s. 2 "unsecured creditor" -considered 

ss. 4-8 -referred to 

s. 6 -referred to 

s. II [rep. & sub. 1997, c. 12, s. 124]- considered 

s. 11(4) [rep. & sub. 1997, c. 12, s. 124]- considered 

s. 11(4)(a) [rep. & sub. 1997, c. 12, s. 124]- considered 

s. 11(4)(b) [rep. & sub. 1997, c. 12, s. 124]- considered 

s. 11(4)(c) [rep. & sub. 1997, c. 12, s. 124]- considered 

s. 12- considered 

s. 12(1)- considered 

s. 12(2) [am. 1992, c. 27, s. 90(2)]- considered 

s. 12(2)(a) [am. 1992, c. 27, s. 90(2)]- considered 

s. 12(2)(a)(iii) [am. 1992, c. 27, s. 90(2)]- considered 

s. 13 - referred to 

Winding Up Act, R.S.C. 1927, c. 213 

Generally - referred to 

APPEAL by appellants from dismissal of motion to stay respondent's motion to prohibit arbitration of dispute arising 
under shareholders' agreement. 

The judgment of the court was delivered by Hunt J.A.: 

This case raises a question about the scope of the powers of a judge pursuant to the Companies' Creditors 
Arrangement Act ("CCAA"), R.S.C. 1985, c. C-36. Specifically, does a judge have the discretion to establish a pro-
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cedure for resolving a dispute between parties who have agreed to arbitrate their disputes under a contract? In my 
view, the judge is granted that power by the CCAA, in this case his discretion was exercised properly, and the appeal 
must be dismissed. 

Facts 

2 The Appellants Luscar Ltd. and Consol of Canada Inc. ("the Appellants") and the Respondent Smoky River 
Coal Limited ("Smoky") are owners and operators of coal mines in Western Canada. Neptune Bulk Terminals 
(Canada) Ltd. ("Neptune") owns and operates a port facility in Vancouver. Smoky and the Appellants are shareholders 
ofNeptune and ship coal for export through the port facility. 

3 The relationship between Neptune and its shareholders is governed by a Shareholders' Agreement ("the 
Agreement"), key provisions of which are reproduced below. Briefly, the Agreement restricts the manner in which a 
shareholder may dispose of rights arising from the Agreement. Among the consequences of a breach specified in the 
Agreement are that shareholders are given a right of refusal to purchase, at book value, the Neptune shares belonging 
to an offending shareholder. The Agreement also provides that disputes among the parties will be arbitrated in British 
Columbia. 

4 In April 1998, a dispute arose between the Appellants and Smoky when the Appellants alleged that Smoky had 
breached its obligations under the Agreement. Neptune issued a Notice of Default as required by the Agreement. Over 
the next several months, information was exchanged among the parties concerning the facts giving rise to the alleged 
breach. The Appellants say it was not until September 1998 that they received information, on a "with prejudice" 
basis, that confirmed their view that Smoky had breached its contractual obligations. Because until September they 
had been unable to use the information obtained earlier, they had taken no further steps in the interim to trigger for
mally the default provisions of the Agreement. 

5 In the meantime, on July 30, 1998, a syndicate of Smoky's lenders had filed a petition to place Smoky under the 
protection of the CCAA. They, along with Canadian National Railway Company (a major unsecured creditor of 
Smoky) are also Respondents. On August 7, 1998, an order was made retroactive to July 31, 1998, staying all actions 
against Smoky and its assets. This order ("the Cairns order") made specific reference to rights arising under the 
Agreement, even though Neptune and the Appellants had been unaware of the CCAA filing. The Cairns order, which 
was of limited duration, has since been extended several times. A Monitor has been appointed to oversee Smoky's 
affairs, although not empowered to take possession of Smoky's assets or manage Smoky's business. 

6 Upon learning of the Cairns order, the Appellants became involved in the CCAA proceedings, arguing that the 
stay should not be extended against them and asserting that their dispute with Smoky should be resolved by arbitration 
pursuant to the Agreement. The chambers judge suggested that the parties attempt to resolve this issue among them
selves. When they were unable to do so, cross-motions resulted. In its motion, Smoky sought various declarations 
concerning the status of the "dispute" under the Agreement or, alternatively, an order prohibiting arbitration pro
ceedings under the Agreement and giving directions for the determination of issues arising under the Agreement. The 
Appellants' motion sought a stay of Smoky's motion pursuant to s. 15 of the Commercial Arbitration Act, R.S.B.C. 
1996, c. 55 (the "B.C. Arbitration Act"). 

Decision Appealed From 

7 The learned chambers judge dismissed the Appellants' motion, concluding that the Court of Queen's Bench 
(which is the "court" under s. 2 ofthe CCAA) has jurisdiction "to hear and determine ... whether Smoky has been or is 
in default under the ... Agreement and any and all related issues arising therefrom." He ordered the parties to appear 
before him for further directions concerning a trial of the issues arising from the Agreement. 
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8 Among his undisputed fmdings were that: 

• the law of British Columbia applies to the dispute under the Agreement 

• the question of whether or not Smoky was in default under the Agreement was an issue that, pursuant to the 
Agreement, the parties had agreed would be decided by arbitration 

• Smoky's motion was a commencement of"legal proceedings" within the meaning ofs. 15 (I) of the B.C. Ar
bitration Act 

• the Appellants had applied to stay Smoky's motion 

9 He framed the question this way at para. I: "Should this Court establish a procedure to resolve a dispute between 
[the Appellants and Smoky] as part of its supervisory role of the reorganization of Smoky under the CCAA, or should 
this Court stay the pending Notice of Motion of Smoky dated January 6, 1999 while that dispute is resolved by an 
arbitrator in British Columbia in accordance with the Commercial Arbitration Act?" 

I 0 He concluded that s. 15 of the B.C. Arbitration Act obliged him to stay Smoky's motion and send the matter to 
British Columbia for arbitration unless, in the words of that section, the agreement to arbitrate was "void, inoperative 
or incapable of being performed." He suggested at para. 31 that the latter condition applied because of Smoky's in
solvency, the appointment of the Monitor, and the role of the Court under the CCAA. He said this incapacity was 
beyond the parties' control. 

II He considered that the CCAA process would be compromised if the contractual dispute was not settled within 
its ambit. But he noted that, in so dealing with the matter, the resolution of the dispute would be neither precluded nor 
postponed. Rather, it had to be addressed expeditiously because of its likely impact on the viability of a plan of ar
rangement. Were it not resolved under the umbrella of the CCAA, moreover, the efforts of Smoky's officers could be 
drained through involvement in the B.C. arbitration, at a time when they should be attending to Smoky's reorganiza
tion. Additionally, other stakeholders (including the Monitor) would be excluded from an arbitration in B.C. He re
jected the Appellants' argument that their rights as non-creditors could not be affected by CCAA orders. He concluded 
that the dispute should be resolved as expeditiously as possible in the Court of Queen's Bench under the CCAA pro
ceedings, "so as to permit Smoky to move forward with certainty as to its status as a shareholder of Neptune" (para. 
43). 

12 O'Leary J.A. subsequently granted leave to appeal pursuant to s. 13 ofthe CCAA. He suggested the following 
as the issues for the appeal: 

(I) Did the chambers judge err in finding that the arbitration agreement was "incapable of performance" because 
Smoky is subject to proceedings under the CCAA? 

(2) If[the chambers judge] erred in finding that the arbitration agreement was incapable of performance, did he 
nevertheless have jurisdiction under the CCAA to override the NSA arbitration agreement with respect to the 
forum and procedure for resolving disputes? 

(3) If the Order appealed adversely affected the substantive rights of Luscar and Consol under the Commercial 
Arbitration Act and the arbitration rules of the British Columbia International Commercial Arbitration Centre, did 
the chambers judge have jurisdiction under the CCAA to make the Order? 

13 Because of the approach I have taken to this case, I do not find it necessary to deal with the first issue in quite 
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the way framed by O'Leary J.A. The second and third issues are considered in the reasons that follow. 

Contractual Provisions 

14 A number of provisions of the Agreement are relevant to the issue under appeal. 

15 Paragraph 8.01 provides: 

Except as otherwise expressly permitted by this agreement or a Terminal Contract, no Shareholder or Affiliate 
shall sell, transfer or otherwise dispose of or offer to sell, transfer or otherwise dispose of, any of its Interest, or 
any Terminal Contract or any of its rights thereunder. 

I 6 It is alleged that Smoky breached this provision when it transported six train loads of coal through the terminal. 
According to the Appellants, on this occasion Smoky "subcontracted" its capacity at the terminal. 

17 Paragraph 8.04 describes the sole method by which a shareholder may dispose of its contracted shipping 
capacity. Briefly, it must offer that capacity to the other shareholders and only if they do not take up the right may the 
capacity be subcontracted to a third party. 

18 Paragraph I 0 deals with default: 

I 0.0 I It is an event of default, if a Shareholder (the "Defaulting Shareholder") (the other Shareholders being the 
"Non-Defaulting Shareholders"): 

(a) fails to observe, perform or carry out any of its obligations hereunder and such failure continues for 30 
days after Neptune has given notice in writing to the Defaulting Shareholder specifying the nature of the 
default and requiring that the default be cured within 30 days; or 

(b) becomes a bankrupt or commits an act of bankruptcy, or permits or authorizes the appointment of a re
ceiver or if a receiver-manager of its assets is appointed or if the Defaulting Shareholder makes an assign
ment for the benefit of creditors or otherwise. 

Neptune shall give a copy of any notice under this paragraph to the Non-Defaulting Shareholders. 

10.02 Upon the expiration of the 30 day period referred to in subparagraph 10.0 !(a) hereof or upon Neptune 
becoming aware of an event described in IO.Ol(b) hereof, Neptune shall declare a Default and give notice thereof 
to the Non-Defaulting Shareholders. 

19 In the event of a continuing default, paragraph 11.0 I grants other shareholders the option to purchase the 
defaulting shareholder's shares at book value. In this case, the evidence suggests that the book value of Smoky's shares 
is about $880,000, while the market value of Smoky's rights in the Neptune Terminal may exceed $46,000,000. 
During the course of argument, the chambers judge observed that, from a practical perspective, a plan of arrangement 
under the CCAA could not go forward without a resolution of the dispute between Smoky and the Appellants. (AB 
83-84) 

20 The relevant paragraph dealing with dispute resolution is 12.02: 

The parties agree that all disputes or differences between or among the parties hereto, other than a dispute or 
difference decided by the auditors pursuant to paragraph 12.0 I, shall be submitted to a single arbitrator under the 
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auspices of and pursuant to the rules of the British Columbia International Commercial Arbitration Centre and 
pursuant to the Commercial Arbitration Act of British Columbia whose decision shall be final and binding upon 
the parties to the arbitration. The arbitrator may determine all questions of procedure and after hearing any evi
dence and representations of the parties, the arbitrator shall make an award and reduce the same to writing to
gether with the reasons therefor. 

21 Paragraph 15.11 provides thatthe Agreement will be governed by and construed in accordance with the laws of 
British Columbia. 

Statutory Provisions 

22 Section 11(4) of the CCAA is central to this appeal. 

II (4) A court may, on an application in respect of a company other than an initial application, make an order on 
such terms as it may impose, 

(a) staying, until otherwise ordered by the court, for such period as the court deems necessary, all proceedings 
taken or that might be taken in respect of the company under an Act referred to in subsection(!); 

(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit or proceedings 
against the company; and 

(c) prohibiting. until otherwise ordered by the court, the commencement of or proceeding with any other 
action, suit or proceeding against the company. (Emphasis added) 

23 Part I of the CCAA (ss. 4 to 8) provides for the making of a compromise or arrangement between the company 
and its creditors. If accepted by two-thirds of the creditors, the plan may be sanctioned by the court. 

24 Section 2 of the CCAA contains the following definitions: 

"secured creditor" 

"secured creditor, means a holder of a mortgage, hypothec, pledge, charge, lien or privilege on or against, or any 
assignment, cession or transfer of, all or any property of a debtor company as security for indebtedness of the 
debtor company, or a holder of any bond of a debtor company secured by a mortgage, hypothec, pledge, charge, 
lien or privilege on or against, or any assignment, cession or transfer of, or a trust in respect of, all or any property 
of the debtor company, whether the holder or beneficiary is resident or domiciled within or outside Canada, and a 
trustee under any trust deed or other instrument securing any of those bonds shall be deemed to be a secured 
creditor for all purposes of this Act except for the purpose of voting at a creditors' meeting in respect of any of 
those bonds; 

"unsecured creditor11 

"unsecured creditor11 means any creditor of a company who is not a secured creditor, whether resident or domi
ciled within or outside Canada, and a trustee for the holders of any unsecured bonds issued under a trust deed or 
other instrument running in favour of the trustee shall be deemed to be an unsecured creditor for all purposes of 
this Act except for the purpose of voting at a creditors' meeting in respect of any of those bonds. 

25 Section 12 sets out the claims procedure. Section 12(1) states that a "claim" means "any indebtedness, liability 
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or obligation of any kind that, if unsecured, would be a debt provable in bankruptcy within the meaning of the 
Bankruptcy and Insolvency Act. 11 Section 12(2) mandates how the 11 amount" of a "claim" is to be determined. Section 
12(2)(a) states: 

For the purposes of this Act, the amount represented by a claim of any secured or unsecured creditor shall be 
determined as follows: 

(a) the amount of an unsecured claim shall be the amount... 

(iii) in the case of any other company, proof of which might be made under the Bankruptcy and Insol
vency Act, but if the amount so provable is not admitted by the company, the amount shall be determined 
by the court on summary application by the company or by the creditor. .. 

26 For reasons that will become apparent, the following provisions of the Bankruptcy and Insolvency Act, R.S.C. 
1985, c. B-3 ("BIA") are also relevant. 

Definitions- s. 2(1) 

"claim provable in bankruptcy", ''provable claim" or "claim provable" 

"claim provable in bankruptcy 11
, 

11provable claim" or "claim provable" includes any claim or liability provable in 
proceedings under this Act by a creditor; 

"creditor" 

11 Creditor" means a person having a claim, unsecured, preferred by virtue of priority under section 136 or secured, 
provable as a claim under this Act; 

Persons claiming property in possession of bankrupt 

81 (I) Where a person claims any property, or interest therein, in the possession of a bankrupt at the time of the 
bankruptcy, he shall file with the trustee a proof of claim verified by affidavit giving the grounds on which the 
claim is based and sufficient particulars to enable the property to be identified. 

Claims provable 

121(1) All debts and liabilities, present or future, to which the bankrupt is subject on the day on which the 
bankrupt becomes bankrupt or to which the bankrupt may become subject before the bankrupt's discharge by 
reason of any obligation incurred before the day on which the bankrupt becomes bankrupt shall be deemed to be 
claims provable in proceedings under this Act. 

Contingent and unliquidated claims 

121(2) The determination of whether a contingent or unliquidated claim is a provable claim and the valuation of 
such a claim shall be made in accordance with section 135. 
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Debts payable at a future time 

121(3) A creditor may prove a debt not payable at the date of the bankruptcy and may receive dividends equally 
with the other creditors, deducting only thereout a rebate of interest at the rate of five per cent per annum com
puted from the declaration of a dividend to the time when the debt would have become payable according to the 
terms on which it was contracted. 

27 Section 15(2) ofthe B.C. Arbitration Act, referred to by the chambers judge, provides: 

In an application under subsection (I), the court must make an order staying the legal proceedings unless it de
termines that the arbitration agreement is void, inoperative or incapable of being performed. 

(Emphasis added) 

28 Section 23 states: 

An arbitrator must adjudicate the matter before the arbitrator by reference to law unless the parties, as a term of an 
agreement referred to in section 35, agree thatthe matter in dispute may be decided on equitable grounds, grounds 
of conscience or some other basis. 

(Emphasis added) 

29 Under ss. 8 and 9 of the Domestic Commercial Arbitration, Rules of Procedure of the B.C. International 
Commercial Arbitration Centre (as amended June I, 1998) ("Rules"), arbitration may be commenced by a notice from 
one party to another and to the Centre or by the filing of a Joint Submission to Arbitrate to the Centre. The arbitration 
is deemed to have commenced following this filing and the payment of fees (s. I 0). There is no evidence to suggest 
that arbitration was commenced in this case. 

30 Section 33 of the Rules provides: 

An arbitration tribunal shall decide the dispute in accordance with the law unless the parties agree in writing in 
accordance with section 23 of the Commercial Arbitration Act that the matter in dispute may be decided on eq
uitable grounds. grounds of conscience or some other basis. 

(Emphasis added) 

Analysis 

I. Did the Chambers Judge Have the Authority under s. II of the CCAA to Order a Stay of the B. C. Arbitration 
Proceedings? 

(A) Does the term "proceedings" ins. II of the CCAA include the proposed arbitration in B. C.? 

31 There is little doubt that the term "proceedings" in s. II is broad enough to encompass extra-judicial pro
ceedings. Trial and appellate courts have treated the term expansively, relying upon jurisprudence that takes a broad, 
liberal approach to the interpretation of the CCAA. Meridian Development Inc. v. Toronto Dominion Bank(] 984), 52 
C.B.R. CN.S.) 109, [1984] 5 W.W.R. 215, 32 Alta. L.R. (2d) 150, II D.L.R. (4th) 576. 53 A.R. 39 (Alta. Q.B.); 
Quintette Coal Ltd. v. Nippon Steel Corp. (1990), 2 C.B.R. (3d) 303 (B.C. C.A.) ("Quintette Coal"). Such courts have 
observed that, were it otherwise, non-judicial proceedings could operate against the interests of creditors and render 
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impossible the achievement of effective arrangements. 

32 Thus, in Quintette Coal, the term "proceedings" was held to include extra-judicial conduct such as the with
holding of payments to the debtor company. In Meridian, it was said to embrace payment pursuant to a letter of credit. 
Without specific discussion of the point, it seems also to have been assumed that "proceedings" includes the exercise 
of a contractual right to replace an operator of jointly-owned petroleum properties. Noreen Energy Resources Ltd v. 
Oakwood Petroleums Ltd (1988), 72 C.B.R. CN.S.l I, 63 Alta. L.R. (2dl 361, 92 A.R. 81 (Alta. Q.B.). 

33 The above jurisprudence persuades me that "proceedings" in s. II includes the proposed arbitration under the 
B.C. Arbitration Act. The Appellants assert that arbitration is expeditious. That is often, but not always, the case. 
Arbitration awards can be appealed. Indeed, this is contemplated by s. 15(5) of the Rules. Arbitration awards, 
moreover, can be subject to judicial review, further lengthening and complicating the decision-making process. Thus, 
the efficacy of CCAA proceedings (many of which are time-sensitive) could be seriously undermined if a debtor 
company was forced to participate in an extra-CCAA arbitration. For these reasons, having taken into account the 
nature and purpose of the CCAA, I conclude that, in appropriate cases, arbitration is a "proceeding" that can be stayed 
under s. II of the CCAA. 

(B) Are the Appellants creditors for the purposes of the CCAA? 

34 If the Appellants can be considered creditors under the CCAA, there is little doubt that the chambers judge had 
the power to affect their rights in the way he did. It is obvious that the contractual rights of a creditor can be affected 
permanently under the CCAA. To take a simple example, a plan of arrangement or compromise that is approved by the 
requisite number of creditors can alter permanently the contractual rights of even those creditors that have not ap
proved the plan (CCAA, s.6). 

35 To explain my conclusion that the Appellants can be considered creditors under the CCAA, it is necessary to 
examine the statutory linkage between the CCAA and the RIA and the courts' view of that linkage. 

36 The relevant provisions of the CCAA and the RIA have been set out above. For the purposes of the claims 
procedure ins. 12 of the CCAA, "claim" is defmed as the RIA's meaning of"a debt provable in bankruptcy". Could the 
Appellants' claims in this case constitute a "debt provable in bankruptcy"? 

37 The answer is not readily apparent from the RIA, since nowhere does it define "debt provable in bankruptcy". 
The closest definition is "claim provable in bankruptcy". A contingent and unliquidated claim recoverable by legal 
process is a "claim provable in bankruptcy" for the purposes ofs. 121(1) ofthe RIA: Farm Credit Corp. v. Holowach 
(Trustee of), [1988]5 W.W.R. 87, at 90,51 D.L.R. (4th) 501 (Alta. C.A.), leave to appeal to the Supreme Court of 
Canada dismissed at [1989]4 W.W.R. lxx (S.C.C.). Section 81(1) of the RIA contemplates proof of a claim arising 
from "any property, or interest therein" in the possession of the bankrupt at the time of bankruptcy. Some of theRe
spondents argue that the Appellants' claim against Smoky under the Agreement would fall under one of these sections 
and is, therefore, a "claim" under the CCAA that would give the Appellants access to the s. 12 claims procedure, 
making them creditors under that statute. 

38 This legal result is contingent on whether the terms "debt" and "claim" are interchangeable under the RIA. Both 
terms are used ins. 121, which is entitled "Claims Provable". There are cases which, without directly considering the 
point, appear to have assumed that the two terms are synonymous: Re Central Capital Corp. (1995), 22 B.L.R. (2d) 
210 COnt. Gen. Div. [Commercial List]); affirmed (1996), 27 O.R. (3d) 494 COnt. C.A.). 

39 There are also cases where the point has been addressed directly. In Algoma Steel Corp. v. Royal Banki!..2.22.1 
11 C.B.R. (3d) I (Ont. Gen. Div.), the issue was whether the holder of a loan guaranteed by the debtor company should 
be treated as a creditor for the purposes of the plan of arrangement filed by the debtor company, notwithstanding the 
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fact that the loan holder had made no demand of payment under the loan agreement or the guarantee. Farley J. con
cluded that the loan holder was a creditor. He distinguished Quebec Steel Products (Industries) Ltd. v. James United 
Steel Ltd., [1969]2 O.R. 349, 5 D.L.R. (3d) 374 (Ont. H. C.) because of changes that had been made to the wording of 
s. 12 of the CCAA in the meantime. Specifically, he noted that the earlier wording had bundled together the concepts of 
"claim" and 11 amount", leading in Quebec Steel to the application of the common law definition of 11debt" as a certain 
sum of money. 

40 At 6-7, Farley J. said: 

It strikes me that [under the current CCAA] the double recitation in s. 12(1) and (2) of "[fJor the purposes of this 
Act" and the segregation of these subsections was intended to allow 11Ciaim" to be determined as any "indebted
ness, liability or obligation of any kind" by reference to whether it "could be a debt provable in bankruptcy within 
the meaning of the Bankruptcy Act". The determination of the amount of that claim is to be determined under 
another provision, also "[fJor the purposes of this Act". Under the structure and context of the C.C.A.A. could 
there be a claim (unsecured debt provable as such under the Bankruptcy Act) without there being a creditor as the 
holder of that claim. I think not. I therefore conclude that the B. of M. is creditor of Algoma vis-a-vis the guar
antee (see ReFilm House Ltd. (] 974), 19 C.B.R. CN.S.) 231 COnt. S.C.), varied (1974), 19 C.B.R. CN.S.) 231 at 
234 COnt. S.C.); Re Froment, 5 C.B.R. 765, [1925]2 W.W.R. 415, [1925]3 D.L.R. 377 (Alta. T.D.), which in
dicate that the contingent liability of a guarantor who has not been called upon to pay or who has not in fact paid 
should be considered a debt provable in bankruptcy pursuant to the Bankruptcy Act). 

41 He held to similar effect in Re Cadillac Fairview Inc. (1995), 30 C.B.R. (3d) 17 (Ont. Gen. Div. [Commercial 
List]), where the party found to be a "claimant" for the purposes of the CCAA had merely launched a lawsuit against 
the debtor company, seeking, among other things, declarations concerning the validity of certain agreements and 
recovery of damages for the breach ofthe agreements by the debtor company. See also Re Quintette Coal Ltd. (1991 ), 
7 C.B.R. (3d) 165 (B.C. S.C.) at 174 where it was held that "claim" under the CCAA included "future prospects". 

42 I find this reasoning persuasive. There is a possible explanation for the fact that the CCAA refers to a "debt", 
rather than a "claim", provable under the BIA. At the time the CCAA was passed, the Bankruptcy Act, R.S.C. 1927, c. 
II, contained s. 104, entitled "Debts provable". That section is the forerunner of s. 121, now entitled "Claims prova
ble". The language used in the body ofs. 104 was "debts provable"; in the currents. 121, it is "claims provable". The 
definitions at that time also referred to "debts" rather than "claims". It may be that Parliament failed to re-align the 
language of the CCAA when the relevant language of the Bankruptcy Act was amended in 1949, S.C. 1949, 2nd sess., 
c. 7. 

43 Nor am I convinced there are compelling reasons why the notion of a "debt" should be treated narrowly under 
the CCAA, rather than as broadly as a "claim" under the BIA. It is true that, in comparison to CCAA proceedings, 
bankruptcy proceedings are by nature more final. If it is ever to be dealt with, a claim must be resolved during the 
bankruptcy proceedings. In contrast, if a CCAA plan of arrangement is accepted, there is the future possibility of a 
going concern against which a claim may be asserted. 

44 But there may also be situations (like the present one) where it would be difficult for a plan of arrangement to 
be prepared and voted upon without some resolution, in the same process, of a claim that is relatively unripe. This 
appears to have been the reasoning of Blair J. in Campeau v. Olympia & York Developments Ltd. (1992), 14 C.B. R. 
(3d) 303 (Ont. Gen. Div.). There, the plaintiffs had served a statement of claim (seeking damages for breach of con
tract against the debtor company) before an initial stay under the CCAA was ordered. In refusing to lift the stay and 
permit the action to proceed, he noted that, unless the claim was dealt with in the context of CCAA proceedings, the 
creditors would have no way to assess whether to accept or reject the debtor company's plan (notwithstanding that the 
plan itself had treated the plaintiffs as parties that were unaffected by it). His language at 311 suggests a tacit ac
ceptance of the fact that the plaintiffs were not "creditors" in the same sense as other creditors. He held, nevertheless, 
that their "claim" should be dealt with under the CCAA. 
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45 In this case, the essence of the Appellants' claim is that Smoky has breached the Agreement. Although para
graph 11.01 of the Agreement grants an option to purchase the defaulting shareholder's shares, it is clear from para
graph 11.02 that other remedies are contemplated. Viewed this way, the Appellants' claim is not significantly different 
than the breach of contract claims in some of the cases just discussed. To the extent that the Appellants might exercise 
an option to acquire Smoky's shares, moreover, it could be said that they claim a right to "property" in Smoky's pos
session, a right that would be provable under s. 81 of the BIA. 

46 For these reasons, I conclude that the Appellant's claim against Smoky can be treated under the claims process 
of s. 12 and that they are creditors for the purposes of the CCAA. In case I am wrong, I will now consider whether, if 
the Appellants cannot be considered creditors, the chambers judge nevertheless had the power to make the order. 

(C) Even if the Appellants are not creditors for the purposes of the CCAA, does s. 11 authorize the order made in this 
case? 

47 The Appellants do not dispute that the rights of non-creditor third parties can be affected by the s. II power to 
order a stay. They agree this is the clear implication of cases such as Noreen, supra, a decision that has been followed 
widely and cited with approval by many Canadian courts. But they say in no case has a court altered permanently the 
contractual rights of a non-creditor and doing so is beyond the scope of the CCAA. They assert that, if the order is 
upheld, they will have lost forever the opportunity to resolve the dispute pursuant to the arbitration procedure accepted 
by the parties to the Agreement. As discussed later, in my view the nature of the contractual right being affected is an 
important factor to take into account. 

48 The Respondents disagree with the Appellants' assessment of the jurisprudence. They also maintain that the 
impugned order affects the Appellants' procedural, not substantive, rights. 

49 In my opinion, the language of s. 11 ( 4), considered in the context ofthe CCAA 's purpose, authorizes the order 
made by the chambers judge. To recapitulate, that order declared that the Alberta Court of Queen's Bench "has ju
risdiction to hear and determine the issue of whether Smoky has been or is in default under the Neptune Shareholders' 
Agreement and any and all related issues arising therefrom", required the parties to appear before him for further 
directions, and dismissed the Appellants' motion for a stay pursuant to the B.C. Arbitration Act. Although there are no 
previous decisions on all fours with the present situation, I read the existing jurisprudence as supportive of my inter
pretation ofs. 11(4). 

50 The language of s. II (4) is very broad. It allows the court to make an order "on such terms as it may impose". 
Paragraphs (a), (b) and (c) empower the court order to stay "all proceedings taken or that might be taken" against the 
debtor company; restrain further proceedings "in any action, suit or proceeding" against the debtor company; and 
prohibit "the commencement of or proceeding with any other action, suit or proceeding" (emphasis added). These 
words are sufficiently expansive to support the kind of discretion exercised by the chambers judge. 

5 I This interpretation is supported by the legislative objectives underlying the CCAA. The purpose of the CCAA 
and the proper approach to its interpretation have been described as follows: 

The CCAA is intended to facilitate compromises and arrangements between companies and their creditors as an 
alternative to bankruptcy and, as such, is remedial legislation entitled to a liberal interpretation. It seems to me 
that the purpose of the statute is to enable insolvent companies to carry on business in the ordinary course or 
otherwise deal with their assets so as to enable plan of compromise or arrangement to be prepared, filed and 
considered by their creditors and the court. In the interim, a judge has great discretion under the CCAA to make 
order [sic] so as to effectively maintain the status quo in respect of an insolvent company while it attempts to gain 
the approval of its creditors for the proposed compromise or arrangement which will be to the benefit of both the 
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company and its creditors. 

per Farley J. inRe Lehndorf(General Partner Ltd (1993), 17 C.B.R. (3d) 24 (On!. Gen. Div. [Commercial List]) at 31. 

52 As has been noted often, the CCAA was enacted by Parliament in 1933 during the height of the Depression. At 
that time, corporate insolvency led almost inevitably to liquidation because that was the only option available under 
legislation such as the Bankruptcy Act and the Winding-Up Act. In the result, shareholder equity was destroyed, 
creditors received very little, and the social evil of unemployment was exacerbated. The CCAA was intended to pro
vide a means of enabling the insolvent company to remain in business: Hongkong Bank of Canada v. Chef Ready 
Foods Ltd (1990), 4 C.B.R. (3d) 311 (B.C. C.A.); Quintette Coal Ltd, supra. 

53 The courts have underscored that the CCAA requires account to be taken of a number of diverse societal in
terests. Obviously, the CCAA is designed to "provide a structured environment for the negotiation of compromises 
between a debtor company and its creditors for the benefit of both": Re Lehndorf!General Partner Ltd, supra, at 31. 
It is intended to "prevent any manoeuvers for positioning among creditors during the interim period which would give 
the aggressive creditor an advantage to the prejudice of others who were less aggressive and would further undermine 
the financial position of the company making it less likely that the eventual arrangement would succeed": Meridian, 
supra, at 114. But the CCAA also serves the interests of a broad constituency of investors, creditors and employees: 
Hongkong Bank of Canada, supra, at 320; Quintette Coal Ltd, supra, at 314. These statements about the goals and 
operation ofthe CCAA support the view that the discretion under s. 11(4) should be interpreted widely. 

54 There are a number of cases where third party rights have been affected by a stay order. Noreen provides a 
convenient starting point. 

55 Under the terms of the contract pursuant to which the debtor company (Oakwood) operated jointly owned oil 
and gas properties, the parties were entitled to replace the operator in the event of insolvency. Noreen was a party to 
the operating agreement, but not a creditor of Oakwood, nor present at the initial CCAA application. The stay order 
specifically enjoined Oakwood's removal as operator under any operating agreements. Noreen applied to vary the stay 
order and replace Oakwood pursuant to the terms of its operating agreement. 

56 In denying Noreen's application, Forsyth J. agreed that, by bringing its CCAA application, Oakwood had 
declared itself insolvent and that, normally, this would bring into play the replacement of operator provisions. He 
acknowledged at II (C.B.R.) that Noreen's rights might be affected permanently under the operating agreement were 
it not prevented from replacing Oakwood: if Oakwood's plan of arrangement was approved by its creditors and its 
insolvency thereby "cured", Noreen might lose forever its claim to replace Oakwood as operator. While not deciding 
the issue of whether the insolvency was capable of being "cured", he approached the case as involving more than a 
mere suspension of Noreen's rights. He concluded at I2, nevertheless, that the s. II powers were broad enough to 
affect the rights of non-creditors, noting that there was much room for discretion within the application of s. II "to 
refuse a stay when third party rights will be seriously prejudiced by its terms." 

57 Having determined that the s. II powers permitted interference with Noreen's contractual rights, Forsyth J. 
addressed the CCAA's constitutional validity, observing that it had been upheld by the Supreme Court of Canada in 
Reference re Companies' Creditors Arrangement Act (Canada), [ 1934] S.C.R. 659, 16 C.B.R. I, [I934]4 D.L.R. 75 
(S.C.C.). Thus, he said, the continuance of insolvent companies must be considered a constitutionally valid statutory 
objective. "[I]t follows that a stay which happens to affect some non-creditors in pursuit of that end is valid" (p. 16). 
He concluded that continuance of a company involves more than a consideration of creditor claims, adding that s. II 
of the CCAA could be used to interfere with some other contractual relationships in circumstances which threaten a 
company's existence. In obiter, he expressed the view that fairness required that such interference "should be effective 
only for a relatively short period of time" (p. 16). 
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58 A related case is ReT. Eaton Co. (1997). 46 C.B.R. (3d) 293 (Ont. Gen. Div.l. Dylex (not a creditor ofT. Eaton 
but an operator of stores in malls where T. Eaton was the anchor tenant) applied to amend a CCAA stay order so that it 
could exercise rights pursuant to its leases. Those leases permitted Dylex to alter the lease terms ifT. Eaton ceased to 
operate in the shopping centres. Boulden J.A. denied the motion, noting that, if such rights were accorded to Dylex, 
there might be other tenants who would make the same claim. This would likely increase the claims of landlords 
against T. Eaton and seriously impact its re-structuring plan. He took account ofT. Eaton's position as a large em
ployer and purchaser from suppliers. At 295-96, without extensive analysis, he opined that s. II and the inherent 
jurisdiction ofthe Court gave him the power to make orders against non-creditor third parties when their actions would 
potentially prejudice the success of the plan. I acknowledge that it is not clear that his order had the effect of altering 
contractual rights permanently, since, depending on the outcome of the re-organization proceedings, at a future time 
the tenants might still be able to exercise their rights under the leases. In this regard, the situation was akin to that in 
Noreen. 

59 In Re Dylex Ltd. (1995), 31 C.B.R. (3d) 106 (Ont. Gen. Div. [Commercial List]), the debtor company was 
permitted to terminate its leases in shopping malls, as part of its restructuring program. Farley J. viewed s. II as giving 
the court the inherent jurisdiction, in the interim between the filing and the approval of a plan, to "fill in gaps in [the] 
legislation so as to give effect to the objects of the CCAA, including the survival program of a debtor until it can 
present a plan" (p. II 0). 

60 To summarize, the language of s. 11(4) is very broad. The CCM must be interpreted in a remedial fashion. 
Cases support the view that third-party rights may be affected by a stay order, although there are none where the 
third-party rights appear to have been affected in quite the same way as those of the Appellants as a result of this order. 
I am satisfied, nevertheless, that the CCAA gives the chambers judge the discretion to make the impugned order. It 
remains to consider whether he properly exercised that discretion. 

2. Did tile Chambers Judge Properly Exercise his Discretion wuler s. 11 (4) of tile CCAA? 

61 The fact that an appeal lies only with leave of an appellate court (s. 13, CCAA) suggests that Parliament, 
mindful that CCM cases often require quick decision-making, intended that most decisions be made by the super
vising judge. This supports the view that those decisions should be interfered with only in clear cases. 

62 A similar opinion was expressed by Macfarlane J.A. in Re Pacific National Lease Holding Core. ( 1992), 15 
C.B.R. (3d) 265 !B.C. C.A. [In Chambers]). In considering whether to grant leave to appeal, he observed at 272: 

.. .I am of the view that this court should exercise its powers sparingly when it is asked to intervene with respect to 
questions which arise under the C.C.A.A. The process of management which the Act has assigned to the trial 
court is an ongoing one. In this case a number of orders have been made .... 

Orders depend upon a careful and delicate balancing of a variety of interests and of problems. In that context 
appellate proceedings may well upset the balance, and delay or frustrate the process under the C.C.A.A. 

63 The Appellants point to cases where a specific issue arising under the CCM has been sent for resolution to a 
forum other than the CCM court. In each ofthose cases, however, it has been determined that resolution in the other 
forum would promote the objectives ofthe CCM. In each such case, moreover, the CCAA judge has retained control 
over the impact of the outside determination. 

64 For example, in Re Philip's Manufacturing Ltd. (1991), 9 C.B.R. (3d) I (B.C. S.C.), the debtor company's 
landlord alleged that its leases were about to expire since the company had not given requisite notice. The judge noted 
that it was essential to the reorganization plan that the company be able to remain in the leased premises. He permitted 
the landlord to pursue proceedings under the Commercial Tenancy Act, R.S.B.C. 1979, c. 54. But that legislation 
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contained a summary procedure for determining the issue at hand (whether the landlord was entitled to a writ of 
possession). The judge, moreover, maintained some control over the process by ordering that, if an order of possession 
was granted, it would be stayed for as long as the CCAA stay, "to be dealt with in the context of any reorganization plan 
ultimately brought before the court" (para. 44). Additionally, the summary procedure was to occur in the B.C. Su
preme Court, the same court that supervised the CCAA. 

65 Similarly, in Re Cadillac Fairview Inc. (January 29, 1995), Doc. B348/94 (Ont. Gen. Div. [Commercial List]), 
an issue arose about the quantification of a claim affecting the debtor company. Farley J. permitted this issue to be 
determined by a court in Chicago, because that court undertook to resolve the matter expeditiously and in coordination 
with the CCAA proceedings. 

66 On the other hand, in Landawn Shopping Centres Ltd v. Harzena Holdings Ltd. (1997), 44 O.T.C. 288 (Ont. 
Gen. Div. [Commercial List]), a plan of arrangement was already in effect when a landlord sought to proceed to 
arbitration with its claim against the debtor company. Instead, the court ordered that the claim be dealt with by the 
court under the terms ofthe plan of arrangement. 

67 These cases compel the conclusion that a judge has the discretion under the CCAA to permit issues to be de
termined in another forum but is under no obligation to do so. The proper exercise of the discretion will be very 
fact-dependent. 

68 As noted by Gibbs J.A. in Quintette Coal Ltd, supra, at 312, the judicial exercise of discretion under s. II 
should "produce a result appropriate to the circumstances." The power under s. II should be exercised in a manner to 
give effect to the purpose of the CCAA, and not to "seriously ... impair the ability of the debtor company to continue in 
business during the compromise or arrangement negotiating period." 

69 In this case, the chambers judge considered a number of matters in refusing to permit the arbitration. Among 
these were his view that the arbitration would compromise the CCAA process; that the effect of his order would not be 
to preclude or postpone the resolution of the dispute but to expedite it; that an expedited resolution of the dispute was 
critical to the CCAA proceedings given its possible impact on a plan of arrangement; and that it was desirable for 
Smoky's officers to focus on the re-organization. 

70 These were all legitimate matters to consider. Another factor, not mentioned by the chambers judge, is that 
arbitration had not been commenced in this case by the time the initial CCAA order was made. There may be reasons 
why the Appellants had not moved toward arbitration more rapidly. But the fact remains that several months had 
elapsed between the origin of the dispute under the Agreement and the CCAA petition, during which time no steps to 
commence arbitration were taken by the Appellants. 

71 It is also important to consider the nature of and the extent to which the Appellants' contractual rights may be 
compromised as a result of the order under appeal. I agree there are some potential advantages to the Appellants under 
arbitration. Specifically, they would be able to play a role in selecting the decision-maker. If their interpretation ofs. 
33 of the Rules and s. 23 of the B.C. Arbitration Act is correct, arguably the arbitration would limit Smoky's ability to 
rely on certain arguments that might be available in a court proceeding (for example, equitable arguments such as 
relief from forfeiture). 

72 But as the Appellants acknowledged during argument, no decision has yet been made about what rules will 
apply to the resolution of this dispute under the procedures to be determined by the chambers judge. It remains open to 
the Appellants to argue that Rule 33 and s. 23 of B.C. Arbitration Act ought to govern the resolution of their dispute in 
the CCAA proceedings. The only "rights" of the Appellants that have been affected so far are that they cannot help 
select the decision-maker and they must participate in proceedings in the Court of Queen's Bench of Alberta. I do not 
consider that the order under appeal permanently affects the substantive contractual rights of the parties. It merely 
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affects the forum in which those contractual rights will be assessed. This is a relatively minor incursion compared to 
the large benefit that may result from the CCAA proceedings. I assume that, in settling the details of the CCAA pro
cedure, the chambers judge will take account of the Appellants' arguments and ensure that their substantive contractual 
rights are protected. 

3. What is the Relationship between the Discretion of the Chambers Judge under s. lJ of the CCAA and s. 15 of the 
B.C. Arbitration Act? 

73 It is apparent that I have taken a different approach than the chambers judge, who focussed largely on s. 15 of 
the B.C. Arbitration Act. He was correct in his opinion that, under that legislation, a stay must be ordered unless one of 
the three disabling events exists. If a case is governed by that legislation, a court should honour the choice of the 
parties to go to arbitration and has very limited power to refuse a stay of competing proceedings. Kaverit Steel & 
Crane Ltd v. Kone Corp. (] 992), 87 D.L.R. (4th) 129 (Alta. C.A.); Prince George (City) v. McElhanney Engineering 
Services Ltd, [1995]9 W.W.R. 503 (B.C. C.A.). 

74 He concluded that, as a result of Smoky's insolvency, the appointment of a Monitor, and the court's role under 
the CCAA, the agreement to arbitrate was "incapable of being performed". The Appellants say this conclusion was 
wrong. 

75 But even if the chambers judge erred in interpreting s. 15, the outcome of this case would not change. There 
would then be a conflict between the CCAA and a provincial statute. The Appellants do not contest the constitutional 
validity of the CCAA. The authorities are clear that, in the event of a conflict with a provincial law, the CCAA must 
prevail. Gaz metropolitain Inc. v. Wynden Canada Inc. (1982), 44 C.B.R. (N.S.) 285 (Que. S.C.); Re Pacific National 
Lease Holding Corp., supra; Pacific National Lease Holding Corp. v. Sun Life Trust Co. (] 995), 34 C.B.R. (3d) 4 
(B.C. C.A.). Accordingly, it is not necessary to decide whether he misapplied s. 15. 

76 For these reasons, I would dismiss the appeal. 

Appeal dismissed 

FN* Reconsideration refused (1999), 12 C.B.R. (4th) 126,71 Alta. L.R. (3d) 46, 175 D.L.R. (4th) 703 at 727, 244 
A.R. 196,209 W.A.C. 196 (C.A.). 

END OF DOCUMENT 
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2001 CarswellOnt 1742,25 C.B.R. (4th) 194, 147 O.A.C. 291, [2001] O.J. No. 1943 

Algoma Steel Inc., Re 

IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT, R.S.C. 1985, c. C-36 AND THE 
BUSINESS CORPORATIONS ACT, R.S.O. 1990, c. B.16; AND IN THE MATTER OF A PROPOSED PLAN OF 
ARRANGEMENT WITH RESPECT TO ALGOMA STEEL INC.; ALGOMA STEEL INC. (Applicant/Responding 

Party) 

Ontario Court of Appeal 

Osborne A.C.J.O., Doherty, MacPherson JJ.A. 

Heard: May 18, 2001 
Judgment: May 25, 2001 

Docket: CA M27359 

©Thomson Reuters Canada Limited or its Licensors (excluding individual court documents). All rights reserved. 

Proceedings: Refusing leave to appeal from 2001 CarswellOnt 1999, (April23, 2001), Doc. 01-CL-4115 (Ont. S.C.J. 
[Commercial List]); refusing leave to appeal (April23, 2001), Doc. 01-CL-4115 (On!. S.C.J. [Commercial List]) 

Counsel: John B. Laskin, David Outerbridge, for Moving Party, First Mortgage Noteholders 

Michael Barrack, Geoff Hall, Sarit Botner, for Responding Party, Algoma Steel Inc. 

John T Porter, Alan Merskey, Mario Forte, for DIP Lenders 

Ken Rosenberg, Lily Harmer, Marcus Knapp, for United Steelworkers of America 
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Creditors held $550-million mortgage on corporation- Corporation entered into arrangement with creditors under 
Companies' Creditors Arrangement Act- Corporation's ex parte motion for authorization to obtain additional fi
nancing was allowed - Order gave certain other charges priority over creditors' charges - Creditors brought ap
plication for leave to appeal- Application dismissed- Motion judge's order contained comeback clause that cred
itors were using in alternate proceedings -Proceedings were urgent, complex and dynamic and required immediate 
resolution - Appeals under Act should be limited - Appeal would be premature - Companies' Creditors Ar
rangement Act, R.S.C. 1985, c. C-36. 

Cases considered: 

Pacific National Lease Holding Corp., Re (1992). 72 B.C.L.R. l2dl 368. 19 B.C.A.C. 134, 34 W.A.C. 134, 15 
C.B.R. (3d) 265 (B.C. C.A. [In Chambers])- followed 

Statutes considered: 

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 

Generally - considered 

s. 11 (I)- considered 

s. 11 (3) - referred to 

s. 13 - pursuant to 

APPLICATION for leave to appeal from judgment respecting mortgage arrangement, 200 I CarsweiiOnt I 999 (Ont. 
S.C.J. [Commercial List]). 

Endorsement. Per curiam: 

The First Mortgage Noteholders ("the Noteholders") seek leave to appeal, pursuant to s. 13 of the Companies' 
Creditors Arrangement Act, R.S.C. 1985, c. C-36 ("the CCAA"), from the order of Farley J. dated April23, 2001 [200 I 
CarsweiiOnt 1999 (Ont. S.C.J. [Commercial List])]. The Noteholders are a consortium of about a dozen companies 
and groups which holds first mortgage notes totalling about $550 million issued by the respondent Algoma Steel Inc. 
("Algoma"). 

2 Farley J.'s order was an initial order made pursuant to s. 11(3) of the CCAA, on a motion by Algoma. It was 
made without notice to the Noteholders. The essence of Farley J.'s order was an authorization to Algoma to obtain 
additional financing ("the DIP Financing") from its existing bank lenders during the 30 day stay period permitted by s. 
11(3) of the CCAA. The purpose of the order was to respond, on an urgent and interim basis, to a serious negative cash 
flow crisis at Algoma. Indeed, without short-term financial assistance designed to serve as a base for restructuring 
Algoma's current indebtedness, Algoma might well have had to cease operations. The order also gave priorities (which 
the parties call superpriorities) to the DIP Financing charge and to certain Administration and Directors Charges over 
the Noteholders' existing security. 

3 In his endorsement, Farley J. said, inter alia: 

Algoma qualifies as a corporation with the threshold debt re seeking relief under the CCAA. 
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The noteholders who are owed in excess of$1/2 billion were not represented today for the very simple reason that 
none ofthem were served. The reason for that as I understand it is that there is no set up at the present time of a 
Creditor's Committee or any equivalent. I note that there is a comeback clause and I would particularly empha
size that if it is felt appropriate and needed, this clause should be used on a timely basis. 

Order to issue as per my fiat. 

[Emphasis added.] 

4 The comeback clause in the underlined passage is reflected in paragraph 48 of Farley J.'s order: 

48. THIS COURT ORDERS that any interested person may apply to this court to vary or rescind this order or seek 
other relief upon seven (7) days' notice to the Applicant, the Monitor and to any other party likely to be affected by 
the order sought or upon such other notice, if any, as this court may order. 

5 Once the Noteholders became aware of Farley J.'s order, they decided to challenge it. They did so in two ways: 
by seeking leave to appeal to this court and by initiating a motion to vary before Farley J. The former proceeded before 
this court, on a preliminary basis, on May 15 and, on the merits, on May 18. The latter was scheduled to be heard by 
Farley J. on May 23. 

6 The Noteholders seek leave to appeal Farley I.'s order on three bases, which they frame as Proposed Questions 
for this court: 

(I) Did the motions judge exceed his jurisdiction in making the initial order by altering existing priorities of and 
between secured creditors through the granting of superpriorities without the consent of the First Mortgage 
Noteholders? 

(2) Did the motions judge exceed his jurisdiction or otherwise err in law by granting these superpriorities without 
any notice to the First Mortgage Noteholders or to the trustee under the trust indenture? 

(3) Did the motions judge err in law by failing: (a) to treat the First Mortgage Noteholders in an equitable and 
even-handed manner relative to the Bank Lenders; and (b) to give due regard to the prejudice suffered by the First 
Mortgage Noteholders as a result of the initial order? 

7 In our view, the motion for leave to appeal is premature. Initial orders, made on a without notice basis, are 
specifically authorized by s. II (I) of the CCAA. Proceedings under the CCAA are often urgent, complex and dynamic. 
The Algoma proceedings fit that description. Farley J. was faced with complex facts and a difficult decision poten
tially implicating the closure of one of the largest companies in Ontario. Moreover, he had to make his decision in a 
very timely fashion. In these circumstances, he recognized that his initial order might not be acceptable to all inter
ested parties, including some of Algoma's creditors. That is why he included a comeback clause in his order and 
specifically invited parties to resort to it in his endorsement. 

8 The fact that the CCAA provides that an appeal of an initial order is only available with leave indicates that 
appeals in CCAA proceedings should be limited. An appeal court should be cautious about intervening in the CCAA 
process, especially at an early stage. On this point, we are attracted to the reasoning of MacFarlane J.A. (in chambers) 
in Re Pacific National Lease Holding Corp. (1992), 15 C.B.R. (3d) 265 ((B.C. C.A. [In Chambers])), at 272: 

[T]here may be an arguable case for the petitioners to present to a panel of this court on discrete questions of law. 
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But I am of the view that this court should exercise its powers sparingly when it is asked to intervene with respect 
to questions which arise under the C.C.A.A. The process of management which the Act has assigned to the trial 
court is an ongoing one . ... 

A colleague has suggested that a judge exercising a supervisory function under the C.C.A.A. is more like a judge 
hearing a trial, who makes orders in the course ofthat trial, than a chambers judge who makes interlocutory orders 
in proceedings for which he has no further responsibility . 

. . . In supervising a proceeding under the C.C.A.A. orders are made, and orders are varied as changing circum
stances require. Orders depend upon a careful and delicate balancing of a variety of interests and of problems. In 
that context appellant proceedings may well upset the balance, and delay or frustrate the process under the 
C.C.A.A. I do not say that leave will never be granted in a C.C.A.A. proceeding. But the effect upon all parties 
concerned will be an important consideration in deciding whether leave ought to be granted. 

9 Like MacFarlane J.A., we do not say that leave to appeal should never be granted in the midst of CCAA pro
ceedings. However, it is premature to grant such leave at this juncture in the Algoma proceedings. Farley J.'s order was 
only an initial order brought on an urgent basis to deal with seemingly desperate circumstances. Moreover, the order 
specifically opened the proceedings to all interested parties and invited dissatisfied parties to bring their concerns to 
the court on a timely basis. The Noteholders availed themselves of this opportunity by initiating a motion to vary 
which was scheduled to be heard on the very day the initial order expired. In our view, this is precisely how a dynamic 
CCAA proceedings should unfold. Accordingly, it would be unwise to interrupt this normal and desirable process by 
granting leave to appeal at this juncture. The issues that the Noteholders want to raise can be considered by Farley J., 
importantly in the context of the entire proceedings with which he is familiar. Moreover, if at a later point in time this 
court grants leave to appeal, it will then have the benefit of the considered reasons of the motions judge flowing from 
a complete record and from full argument by all interested parties. 

10 For these reasons, the motion for leave to appeal is dismissed, without prejudice to the right of the Noteholders, 
or any other interested party, to make a similar motion at a later juncture in the proceedings, and to do so on an ex
pedited basis. Only the United Steelworkers of America requested their costs of the motion. They are entitled to their 
costs which we would fix at $1000. 

Application dismissed. 

END OF DOCUMENT 
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Stelco Inc., Re 

In the Matter of the Companies' Creditors Arrangement Act, R.S.C., c. C-36, as amended 

And In the Matter of a proposed plan of compromise or arrangement with respect to Stelco Inc. and the other Appli
cants listed in Schedule "A" 

Application under the Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended 

Ontario Court of Appeal 

Goudge, Feldman, Blair JJ.A. 

Heard: March 18, 2005 
Judgment: March 31, 2005 
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(5th) 310 ((On!. S.C.J. [Commercial List])); additional reasons to Stelco Inc., Re ((2005)), 2005 CarswellOnt 742, 
[2005] O.J. No. 729, 7 C.B.R. (5th) 307 ((Ont. S.C.J. [Commercial List])) 

Counsel: JeffreyS. Leon, Richard B. Swan for Appellants, Michael Woollcombe, Roland Keiper 

Kenneth T. Rosenberg, Robert A. Centa for Respondent, United Steelworkers of America 

Murray Gold, Andrew J. Hatnay for Respondent, Retired Salaried Beneficiaries of Stelco Inc., CHT Steel Company 
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K. Mahar for Monitor 

David R. Byers (Agent) for CIT Business Credit, DIP Lender 

Subject: Corporate and Commercial; Insolvency; Property; Civil Practice and Procedure 

Business associations --- Specific corporate organization matters - Directors and officers - Appointment- Gen
eral principles 

Corporation entered protection under Companies' Creditors Arrangement Act- K and W were involved with com
panies who made capital proposal regarding corporation - Companies held approximately 20 per cent of corpora
tion's shares- K and W, allegedly with support of over 30 per cent of shareholders, requested to fill two vacant 
directors' positions of corporation, and be appointed to review committee - K and W claimed that their interest as 
shareholders would not be represented in proceedings- K and W appointed directors by board, and made members of 
review committee - Employees' motion for removal of K and W as directors was granted and appointments were 
voided- Trial judge found possibility existed that K and W would not have best interests of corporation at heart, and 
migbt favour certain shareholders- Trial judge found interference with business judgment of board was appropriate, 
as issue touched on constitution of corporation- Trial judge found reasonable apprehension of bias existed, although 
no evidence of actual bias had been shown- K and W appealed- Appeal allowed- K and W reinstated to board
Court's discretion under s. II of Act does not give authority to remove directors, which is not part of restructuring 
process -Trial judge erred in not deferring to corporation's business judgment - Trial judge erred in adopting 
principle of reasonable apprehension of bias. 

Bankruptcy and insolvency--- Proposal- Companies' Creditors Arrangement Act- Miscellaneous issues 

Corporation entered protection under Companies' Creditors Arrangement Act- K and W were involved with com
panies who made capital proposal regarding corporation - Companies held approximately 20 per cent of corpora
tion's shares- K and W, allegedly with support of over 30 per cent of shareholders, requested to fill two vacant 
directors' positions of corporation and be appointed to review committee - K and W claimed that their interest as 
shareholders would not be represented in proceedings- K and W appointed directors by board, and made members of 
review committee - Employees' motion for removal of K and W as directors was granted and appointments were 
voided- Trial judge found possibility existed that K and W would not have best interests of corporation at heart, and 
might favour certain shareholders- Trial judge found interference with business judgment of board was appropriate, 
as issue touched on constitution of corporation- Trial judge found reasonable apprehension of bias existed, although 
no evidence of actual bias had been shown- K and W appealed- Appeal allowed- K and W reinstated to board
Court's discretion under s. II of Act does not give authority to remove directors, which is not part of restructuring 
process -Trial judge erred in not deferring to corporation's business judgment - Trial judge erred in adopting 
principle of reasonable apprehension of bias. 

Cases considered by Blair J.A.: 

Alberta-Pacific Terminals Ltd., Re (1991), 8 C.B.R. (3d) 99, 1991 Carswe!IBC 494 (B.C. S.C.)- referred to 

Algoma Steel Inc., Re (2001), 2001 CarswellOnt 1742, 25 C.B.R. (4th) 194, 147 O.A.C. 291 (Ont. C.A.)
considered 

Algoma Steel Inc. v. Union Gas Ltd. (2003), 2003 CarswellOnt 115,39 C.B.R. (4th) 5, 169 O.A.C. 89,63 O.R. 
(3d) 78 (Ont. C.A.)- referred to 

Babcock & Wilcox Canada Ltd., Re (2000), 2000 CarswellOnt 704, 5 B.L.R. (3d) 75, 18 C.B.R. (4th) !57 (Ont. 
S.C.J. [Commercial List])- referred to 
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Baxter Student Housing Ltd. v. College Housing Co-operative Ltd. (1975), [1976]2 S.C.R. 475, [197611 W.W.R. 
I, 20 C.B.R. (N.S.) 240, 57 D.L.R. (3d) I, 5 N.R. 515, 1975 Carswei!Man 3, 1975 Carswei!Man 85 (S.C. C.)
referred to 

Blair v. Consolidated Enfield Corp. (1995), 128 D.L.R. (4th) 73, 187 N.R. 241, 86 O.A.C. 245,25 O.R. (3d) 480 
(note), 24 B.L.R. (2d) 161, [1995] 4 S.C.R. 5, 1995 Carswei!Ont 1393, 1995 CarswellOnt 1179 (S.C.C.)
considered 

Brant Investments Ltd. v. KeepRite Inc. (1991), I B.L.R. (2d) 225, 3 O.R. (3d) 289,45 O.A.C. 320, 80 D.L.R. 
(4th) 161, 1991 CarswellOnt 133 (On!. C.A.)-considered 

Catalyst Fund General Partner I Inc. v. Hollinger Inc. (2004), I B.L.R. (4th) 186, 2004 CarsweiiOnt 4772 (On!. 
S.C.J.)- referred to 

Country Style Food Services Inc., Re (2002), 2002 CarswellOnt I 038, 158 O.A.C. 30 (Ont. C.A. [In Chambers]) 
-considered 

Dylex Ltd., Re (1995), 31 C.B.R. (3d) 106, 1995 CarsweiiOnt 54 (On!. Gen. Div. [Commercial List])- referred 
to 

Hongkong Bank of Canada v. Chef Ready Foods Ltd. (1990), 51 B.C.L.R. (2d) 84, 4 C.B.R. (3d) 311, (sub nom. 
Che[ReadvFoods Ltd. v. HongkongBanko[Canada! [1991] 2 W.W.R. 136, 1990 Carswei!BC 394 (B.C. C.A.) 
- referred to 

Ivaco Inc., Re (2004), 3 C.B.R. (5th) 33, 2004 CarswellOnt 2397 (Ont. S.C.J. [Commercial List])- referred to 

Lehndorf!General Partner Ltd., Re (1993), 17 C.B.R. (3d) 24,9 B.L.R. (2d) 275, 1993 CarswellOnt 183 (On!. 
Gen. Div. [Commercial List])- considered 

London Finance Corp. v. Banking Service Corp. (1922), 23 O.W.N. 138, [19251 I D.L.R. 319 (On!. H. C.)
referred to 

Olympia & York Developments Ltd. v. Royal Trust Co. (1993), 17 C.B.R. (3d) 1, (sub nom. 0/vmpia & York 
Developments Ltd., Re! 12 O.R. (3d) 500, 1993 CarswellOnt 182 (Ont. Gen. Div.)- considered 

People's Department Stores Ltd. (!992) Inc., Re (2004), (sub nom. Peoples Devartment Stores Inc. (Trustee of! v. 
Wise) 244 D.L.R. (4th) 564, (sub nom. Peoples Department Stores Inc. (Bankrupt! v. Wise) 326 N.R. 267 (Eng.), 
(sub nom. Peoples Department Stores Inc. (Bankrupt! v. Wise) 326 N.R. 267 (Fr.), 4 C.B.R. (5th)? 15, 49 B.L.R. 
(3d) 165,2004 SCC 68, 2004 CarswellOue 2862, 2004 Carswei!Oue 2863 (S.C. C.)- considered 

R. v. Sharpe (200 ]), 2001 SCC 2, 200 I CarswellBC 82,200 I CarswellBC 83, 194 D.L.R. (4th) I, 150 C.C.C. (3d) 
321,39 C.R. (5th) 72,264 N.R. 201, 146 B.C.A.C. 161,239 W.A.C. 161,88 B.C.L.R. (3dl 1,[200116 W.W.R. I, 
[2001] I S.C.R. 45, 86 C.R.R. (2d) I (S.C. C.)- referred to 

Richtree Inc., Re (2005), 2005 Carswell0nt255, 7 C.B.R. (5th) 294 (Ont. S.C.J. [Commercial List])- referred to 

Rizzo & Rizzo Shoes Ltd., Re (1998), 1998 CarswellOnt I, 1998 CarswellOnt 2, 154 D.L.R. (4th) 193,36 O.R. 
(3d) 418 (headnote only), (sub nom. Rizzo & Rizzo Shoes Ltd. (Bankrupt!. Re! 221 N.R. 241, (sub nom. Adrien v. 
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Ontario Ministry o(Labour) 98 C.L.L.C. 210-006, 50 C.B.R. (3d) 163, (sub nom. Rizzo & Rizzo Shoes Ltd. 
(Bankrupt). Rei !06 O.A.C. L [1998]1 S.C.R. 27,33 C.C.E.L. (2dl 173 (S.C. C.) -referred to 

Royal Oak Mines Inc., Re (1999), 1999 CarswellOnt 792, 7 C.B.R. (4th) 293 (Ont. Gen. Div. [Commercial List]) 
-considered 

Sammi Atlas Inc., Re (1998), 1998 CarswellOnt 1145. 3 C.B.R. (4th) 171 (Ont. Gen. Div. [Commercial List])
referred to 

Skeena Cellulose Inc., Re (2003), 43 C.B.R. (4th) 187, 184 B.C.A.C. 54. 302 W.A.C. 54. 2003 BCCA 344, 2003 
CarswellBC 1399, 13 B.C.L.R. (4th) 236 (B.C. C.A.)- followed 

Stephenson v. Vokes (1896), 27 O.R. 691 (Ont. H.C.) -referred to 

Westar Mining Ltd., Re (!992), 70 B.C.L.R. (2dl 6, 14 C.B.R. (3d) 88. [19921 6 W.W.R. 33 L 1992 CarswellBC 
508 (B.C. S.C.)- referred to 

Statutes considered: 

Canada Business Corporations Act, R.S.C. 1985, c. C-44 

Generally- referred to 

s. 2(1) "affairs"- considered 

s. I 02 - referred to 

s. I 06(3)- referred to 

s. I 09(1) - referred to 

s. Ill - referred to 

s. 122(1)- referred to 

s. 122(l)(a)- referred to 

s. 122(l)(b)- referred to 

s. 145 -referred to 

s. 145(2)(b)- referred to 

s. 241 -referred to 

s. 241(3)(e)- referred to 

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 
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Generally - referred to 

s. II -considered 

s. 11 (I) - considered 

s. 11 (3) - considered 

s. 11(4)- considered 

s. 11(6)- considered 

s. 20- considered 

APPEAL by potential board members from judgments reported at Stelco Inc., Re (2005), 2005 Carswei!Ont 742, 7 
C.B.R. (5th) 307 (Ont. S.C.J. [Commercial List]) and at Stelco Inc., Re (2005), 2005 CarswellOnt 743, 7 C.B.R. (5th) 
310 (Ont. S.C.J. [Commercial List]), granting motion by employees for removal of certain directors from board of 
corporation under protection of Companies Creditors' Arrangement Act. 

Blair J.A.: 

Part I- Introduction 

Stelco Inc. and four of its wholly owned subsidiaries obtained protection from their creditors under the Com
panies' Creditors Arrangement Act[FNIJ on January 29,2004. Since that time, the Stelco Group has been engaged in 
a high profile, and sometimes controversial, process of economic restructuring. Since October 2004, the restructuring 
has revolved around a court-approved capital raising process which, by February 2005, had generated a number of 
competitive bids for the Stelco Group. 

2 Farley J., an experienced judge of the Superior Court Commercial List in Toronto, has been supervising the 
CCAA process from the outset. 

3 The appellants, Michael Woollcombe and Roland Keiper, are associated with two companies -Clearwater 
Capital Management Inc., and Equilibrium Capital Management Inc.- which, respectively, hold approximately 20% 
ofthe outstanding publicly traded common shares of Stelco. Most of these shares have been acquired while the CCAA 
process has been ongoing, and Messrs. Woollcombe and Keiper have made it clear publicly that they believe there is 
good shareholder value in Stelco in spite of the restructuring. The reason they are able to take this position is that there 
has been a solid tum around in worldwide steel markets, as a result of which Stelco, although remaining in insolvency 
protection, is earning annual operating profits. 

4 The Stelco board of directors ("the Board") has been depleted as a result of resignations, and in January of this 
year Messrs. Woollcombe and Keiper expressed an interest in being appointed to the Board. They were supported in 
this request by other shareholders who, together with Clearwater and Equilibrium, represent about 40% of the Stelco 
common shareholders. On February 18, 2005, the Board appointed the appellants directors. In announcing the ap
pointments publicly, Stelco said in a press release: 

After careful consideration, and given potential recoveries at the end of the company's restructuring process, the 
Board responded favourably to the requests by making the appointments announced today. 
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Richard Drouin, Chairman of Stelco's Board of Directors, said: "I'm pleased to welcome Roland Keiper and 
Michael Woollcombe to the Board. Their experience and their perspective will assist the Board as it strives to 
serve the best interests of all our stakeholders. We look forward to their positive contribution." 

5 On the same day, the Board began its consideration of the various competing bids that had been received 
through the capital raising process. 

6 The appointments of the appellants to the Board incensed the employee stakeholders of Stelco ("the Employ
ees"), represented by the respondent Retired Salaried Beneficiaries of Stelco and the respondent United Steelworkers 
of America ("USWA"). Outstanding pension liabilities to current and retired employees are said to be Stelco's largest 
long-term liability- exceeding several billion dollars. The Employees perceive they do not have the same, or very 
much, economic leverage in what has sometimes been referred to as 'the bare knuckled arena' of the restructuring 
process. At the same time, they are amongst the most financially vulnerable stakeholders in the piece. They see the 
appointments of Messrs. Woollcombe and Keiper to the Board as a threat to their well being in the restructuring 
process, because the appointments provide the appellants, and the shareholders they represent, with direct access to 
sensitive information relating to the competing bids to which other stakeholders (including themselves) are not privy. 

7 The Employees fear that the participation of the two major shareholder representatives will tilt the bid process in 
favour of maximizing shareholder value at the expense of bids that might be more favourable to the interests of the 
Employees. They sought and obtained an order from Farley J. removing Messrs. Woollcombe and Keiper from their 
short-lived position of directors, essentially on the basis of that apprehension. 

8 The Employees argue that there is a reasonable apprehension the appellants would not be able to act in the best 
interests of the corporation- as opposed to their own best interests as shareholders- in considering the bids. They 
say this is so because of prior public statements by the appellants about enhancing shareholder value in Stelco, because 
of the appellants' linkage to such a large shareholder group, because of their earlier failed bid in the restructuring, and 
because of their opposition to a capital proposal made in the proceeding by Deutsche Bank (known as "the Stalking 
Horse Bid"). They submit further that the appointments have poisoned the atmosphere of the restructuring process, 
and that the Board made the appointments under threat offacing a potential shareholders' meeting where the members 
of the Board would be replaced en masse. 

9 On the other hand, Messrs. Woollcombe and Keiper seek to set aside the order of Farley J. on the grounds that 
(a) he did not have the jurisdiction to make the order under the provisions of the CCAA, (b) even if he did have ju
risdiction, the reasonable apprehension of bias test applied by the motion judge has no application to the removal of 
directors, (c) the motion judge erred in interfering with the exercise by the Board of its business judgment in filling the 
vacancies on the Board, and (d) the facts do not meet any test that would justify the removal of directors by a court in 
any event. 

10 For the reasons that follow, I would grant leave to appeal, allow the appeal, and order the reinstatement of the 
applicants to the Board. 

Part II- Additional Facts 

II Before the initial CCAA order on January 29, 2004, the shareholders of Stelco had last met at their annual 
general meeting on April29, 2003. At that meeting they elected eleven directors to the Board. By the date of the initial 
order, three of those directors had resigned, and on November 30, 2004, a fourth did as well, leaving the company with 
only seven directors. 

12 Stelco's articles provide for the Board to be made up of a minimum often and a maximum of twenty directors. 
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Consequently, after the last resignation, the company's corporate governance committee began to take steps to search 
for new directors. They had not succeeded in finding any prior to the approach by the appellants in January 2005. 

13 Messrs. Woollcombe and Keiper had been accumulating shares in Stelco and had been participating in the 
CCAA proceedings for some time before their request to be appointed to the Board, through their companies, 
Clearwater and Equilibrium. Clearwater and Equilibrium are privately held, Ontario-based, investment management 
firms. Mr. Keiper is the president of Equilibrium and associated with Clearwater. Mr. Woollcombe is a consultant to 
Clearwater. The motion judge found that they "come as a package". 

14 In October 2004, Stelco sought court approval of its proposed method of raising capital. On October 19, 2004, 
Farley J. issued what has been referred to as the Initial Capital Process Order. This order set out a process by which 
Stelco, under the direction of the Board, would solicit bids, discuss the bids with stakeholders, evaluate the bids, and 
report on the bids to the court. 

15 On November 9, 2004, Clearwater and Equilibrium announced they had formed an investor group and had 
made a capital proposal to Stelco. The proposal involved the raising of $125 million through a rights offering. Mr. 
Keiper stated at the time that he believed "the value of Stelco's equity would have the opportunity to increase sub
stantially if Stelco emerged from CCAA while minimizing dilution of its shareholders." The Clearwater proposal was 
not accepted. 

16 A few days later, on November 14,2004, Ste!co approved the Stalking Horse Bid. Clearwater and Equilibrium 
opposed the Deutsche Bank proposal. Mr. Keiper criticized it for not providing sufficient value to existing share
holders. However, on November 29, 2004, Farley J. approved the Stalking Horse Bid and amended the Initial Capital 
Process Order accordingly. The order set out the various channels of communication between Stelco, the monitor, 
potential bidders and the stakeholders. It provided that members of the Board were to see the details of the different 
bids before the Board selected one or more of the offers. 

17 Subsequently, over a period of two and a half months, the shareholding position of Clearwater and Equilibrium 
increased from approximately 5% as at November 19, to 14.9% as at January 25,2005, and finally to approximately 
20% on a fully diluted basis as at January 31, 2005. On January 25, Clearwater and Equilibrium announced that they 
had reached an understanding jointly to pursue efforts to maximize shareholder value at Stelco. A press release stated: 

Such efforts will include seeking to ensure that the interests of Stelco's equity holders are appropriately protected 
by its board of directors and, ultimately, that Stelco's equity holders have an appropriate say, by vote or otherwise, 
in determining the future course of Stelco. 

18 On February I, 2005, Messrs. Keiper and Woollcombe and others representatives of Clearwater and Equilib
rium, met with Mr. Drouin and other Board members to discuss their views of Stelco and a fair outcome for all 
stakeholders in the proceedings. Mr. Keiper made a detailed presentation, as Mr. Drouin testified, "encouraging the 
Board to examine how Stelco might improve its value through enhanced disclosure and other steps". Mr. Keiper 
expressed confidence that "there was value to the equity of Stelco", and added that he had backed this view up by 
investing millions of dollars of his own money in Stelco shares. At that meeting, Clearwater and Equilibrium re
quested that Messrs. Woollcombe and Keiper be added to the Board and to Stelco's restructuring committee. In this 
respect, they were supported by other shareholders holding about another 20% of the company's common shares. 

I9 At paragraphs 17 and I8 of his affidavit, Mr. Drouin, summarized his appraisal ofthe situation: 

I 7. It was my assessment that each of Mr. Keiper and Mr. Woollcombe had personal qualities which would allow 
them to make a significant contribution to the Board in terms of their backgrounds and their knowledge of the 
steel industry generally and Steico in particular. In addition I was aware that their appointment to the Board was 
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supported by approximately 40% of the shareholders. In the event that these shareholders successfully requisi
tioned a shareholders meeting they were in a position to determine the composition of the entire Board. 

18. I considered it essential that there be continuity of the Board through the CCAA process. I formed the view 
that the combination of existing Board members and these additional members would provide Stelco with the 
most appropriate board composition in the circumstances. The other members of the Board also shared my views. 

20 In order to ensure that the appellants understood their duties as potential Board members and, particularly that 
"they would no longer be able to consider only the interests of shareholders alone but would have fiduciary respon
sibilities as a Board member to the corporation as a whole", Mr. Drouin and others held several further meetings with 
Mr. Woollcombe and Mr. Keiper. These discussions "included areas of independence, standards, fiduciary duties, the 
role of the Board Restructuring Committee and confidentiality matters". Mr. Woollcombe and Mr. Keiper gave their 
assurances that they fully understood the nature and extent of their prospective duties, and would abide by them. In 
addition, they agreed and confirmed that: 

a) Mr. Woollcombe would no longer be an advisor to Clearwater and Equilibrium with respect to Stelco; 

b) Clearwater and Equilibrium would no longer be represented by counsel in the CCAA proceedings; and 

c) Clearwater and Equilibrium then had no involvement in, and would have no future involvement, in any bid 
for Stelco. 

21 On the basis of the foregoing- and satisfied "that Messrs. Keiper and Woollcombe would make a positive 
contribution to the various issues before the Board both in [the] restructuring and the ongoing operation of the busi
ness"- the Board made the appointments on February 18, 2005. 

22 Seven days later, the motion judge found it "appropriate, just, necessary and reasonable to declare" those 
appointments "to be of no force and effect" and to remove Messrs. Woollcombe and Keiper from the Board. He did so 
not on the basis of any actual conduct on the part of the appellants as directors of Stelco but because there was some 
risk of anticipated conduct in the future. The gist ofthe motion judge's rationale is found in the following passage from 
his reasons (at para. 23): 

In these particular circumstances and aside from the Board feeling coerced into the appointments for the sake of 
continuing stability, I am not of the view that it would be appropriate to wait and see if there was any explicit 
action on behalf ofK and W while conducting themselves as Board members which would demonstrate that they 
had not lived up to their obligations to be "neutral". They may well conduct themselves beyond reproach. But if 
they did not, the fallout would be very detrimental to Stelco and its ability to successfully emerge. What would 
happen to the bids in such a dogfight? I fear that it would be trying to put Humpty Dumpty back together again. 
The same situation would prevail even if K and W conducted themselves beyond reproach but with the Board 
continuing to be concerned that they not do anything seemingly offensive to the bloc. The risk to the process and 
to Stelco in its emergence is simply too great to risk the wait and see approach. 

Part III- Leave to Appeal 

23 Because of the "real time" dynamic of this restructuring project, Laskin J.A. granted an order on March 4, 
2005, expediting the appellants' motion for leave to appeal, directing that it be heard orally and, if leave be granted, 
directing that the appeal be heard at the same time. The leave motion and the appeal were argued together, by order of 
the panel, on March 18, 2005. 

24 This court has said that it will only sparingly grant leave to appeal in the context of a CCAA proceeding and 
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will only do so where there are "serious and arguable grounds that are of real and significant interest to the parties": 
Country Style Food Services Inc., Re (2002), !58 O.A.C. 30, [20021 O.J. No. 1377 (Ont. C.A. [In Chambers]), at para. 
15. This criterion is determined in accordance with a four-pronged test, namely, 

a) whether the point on appeal is of significance to the practice; 

b) whether the point is of significance to the action; 

c) whether the appeal is prima facie meritorious or frivolous; 

d) whether the appeal will unduly hinder the progress of the action. 

25 Counsel agree that (d) above is not relevant to this proceeding, given the expedited nature of the hearing. In my 
view, the tests set out in (a)- (c) are met in the circumstances, and as such, leave should be granted. The issue of the 
court's jurisdiction to intervene in corporate governance issues during a CCAA restructuring, and the scope of its 
discretion in doing so, are questions of considerable importance to the practice and on which there is little appellate 
jurisprudence. While Messrs. Woollcombe and Keiper are pursuing their remedies in their own right, and the company 
and its directors did not take an active role in the proceedings in this court, the Board and the company did stand by 
their decision to appoint the new directors at the hearing before the motion judge and in this court, and the question of 
who is to be involved in the Board's decision making process continues to be of importance to the CCAA proceedings. 
From the reasons that follow it will be evident that in my view the appeal has merit. 

26 Leave to appeal is therefore granted. 

Part IV- The Appeal 

The Positions of the Parties 

27 The appellants submit that, 

a) in exercising its discretion under the CCAA, the court is not exercising its It inherent jurisdiction 11 as a 
superior court; 

b) there is no jurisdiction under the CCAA to remove duly elected or appointed directors, notwithstanding the 
broad discretion provided by s. II of that Act; and that, 

c) even if there is jurisdiction, the motion judge erred: 

(i) by relying upon the administrative law test for reasonable apprehension of bias in determining 
that the directors should be removed; 

(ii) by rejecting the application of the "business judgment" rule to the unanimous decision of the 
Board to appoint two new directors; and, 

(iii) by concluding that Clearwater and Equilibrium, the shareholders with whom the appellants are 
associated, were focussed solely on a short-term investment horizon, without any evidence to that 
effect, and therefore concluding that there was a tangible risk that the appellants would not be 
neutral and act in the best interests of Stelco and all stakeholders in carrying out their duties as di
rectors. 
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28 The respondents' arguments are rooted in fairness and process. They say, first, that the appointment of the 
appellants as directors has poisoned the atmosphere of the CCAA proceedings and, secondly, that it threatens to 
undermine the even-handedness and integrity ofthe capital raising process, thus jeopardizing the ability ofthe court at 
the end of the day to approve any compromise or arrangement emerging from that process. The respondents contend 
that Farley J. had jurisdiction to ensure the integrity of the CCAA process, including the capital raising process Stelco 
had asked him to approve, and that this court should not interfere with his decision that it was necessary to remove 
Messrs. Woollcombe and Keiper from the Board in order to ensure the integrity of that process. A judge exercising a 
supervisory function during a CCAA proceeding is owed considerable deference: Algoma Steel Inc., Re (200 I), 25 
C.B.R. (4th) 194 (Ont. C.A.), at para. 8. 

29 The crux of the respondents' concern is well-articulated in the following excerpt from paragraph 72 of the 
factum of the Retired Salaried Beneficiaries: 

The appointments of Keiper and Woollcombe violated every tenet of fairness in the restructuring process that is 
supposed to lead to a plan of arrangement. One stakeholder group - particular investment funds that have ac
quired Stelco shares during the CCAA itself- have been provided with privileged access to the capital raising 
process, and voting seats on the Corporation's Board of Directors and Restructuring Committee. No other 
stakeholder has been treated in remotely the same way. To the contrary, the salaried retirees have been completely 
excluded from the capital raising process and have no say whatsoever in the Corporation's decision-making 
process. 

30 The respondents submit that fairness, and the perception of fairness, underpin the CCAA process, and depend 
upon effective judicial supervision: see Olympia & York Developments Ltd v. Royal Trust Co. (1993), 12 O.R. (3d) 
500 (Ont. Gen. Div.); Ivaco Inc., Re (2004), 3 C.B.R. (5th) 33 (Ont. S.C.J. [CommerciaL List]), at para.l5-16. The 
motion judge reasonably decided to remove the appellants as directors in the circumstances, they say, and this court 
should not interfere. 

Jurisdiction 

31 The motion judge concluded that he had the power to rescind the appointments of the two directors on the basis 
of his 11 inherentjurisdiction 11 and 11the discretion given to the court pursuant to the CCAA 11

• He was not asked to, nor did 
he attempt to rest his jurisdiction on other statutory powers imported into the CCAA. 

32 The CCAA is remedial legislation and is to be given a liberal interpretation to facilitate its objectives: Babcock 
& Wilcox Canada Ltd, Re, [2000] O.J. No. 786 (Ont. S.C.J. [Commercial List]), at para. II. See also, Hongkong Bank 
of Canada v. Chef Ready Foods Ltd (1990), 4 C.B.R. (3d) 311 (B.C. C.A.), at p. 320; Lehndorf!General Partner Ltd, 
Re (1993), 17 C.B.R. (3d) 24 (Ont. Gen. Div. [Commercial List]). Courts have adopted this approach in the past to rely 
on inherent jurisdiction, or alternatively on the broad jurisdiction under s. 11 of the CCAA, as the source of judicial 
power in a CCAA proceeding to "fill in the gaps" or to "put flesh on the bones" of that Act: see Dylex Ltd, Re_il_\)ill 
31 C.B.R. (3d) 106 (Ont. Gen. Div. [Commercial List]), Royal Oak Mines Inc., Re (1999), 7 C.B.R. (4th) 293 (Ont. 
Gen. Div. [Commercial List]); and Westar Mining Ltd, Re (1992), 70 B.C.L.R. (2d) 6 (B.C. S.C.). 

33 It is not necessary, for purposes of this appeal, to determine whether inherent jurisdiction is excluded for all 
supervisory purposes under the CCAA, by reason of the existence of the statutory discretionary regime provided in 
that Act. In my opinion, however, the better view is that in carrying out his or her supervisory functions under the 
legislation, the judge is not exercising inherent jurisdiction but rather the statutory discretion provided by s. II of the 
CCAA and supplemented by other statutory powers that may be imported into the exercise of the s. 11 discretion from 
other statutes through s. 20 of the CCAA. 
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Inherent Jurisdiction 

34 Inherent jurisdiction is a power derived "from the very nature of the court as a superior court oflaw", permit
ting the court "to maintain its authority and to prevent its process being obstructed and abused". It embodies the au
thority of the judiciary to control its own process and the lawyers and other officials connected with the court and its 
process, in order "to uphold, to protect and to fulfill the judicial function of administering justice according to law in a 
regular, orderly and effective manner". See I.H. Jacob, "The Inherent Jurisdiction of the Court" (1970) 23 Current 
Legal Problems 27-28. In Halsbury's Laws of England, 41

h ed. (London: Lexis-Nexis UK, 1973-) vol. 37, at para. 14, 
the concept is described as follows: 

In sum, it may be said that the inherent jurisdiction ofthe court is a virile and viable doctrine, and has been defined 
as being the reserve or fund of powers, a residual source of powers, which the court may draw upon as necessary 
whenever it is just or equitable to do so, in particularly to ensure the observation of the due process of law, to 
prevent improper vexation or oppression, to do justice between the parties and to secure a fair trial between them. 

35 In spite of the expansive nature of this power, inherent jurisdiction does not operate where Parliament or the 
Legislature has acted. As Farley J. noted in Royal Oak Mines Inc., supra, inherent jurisdiction is "not limitless; if the 
legislative body has not left a functional gap or vacuum, then inherent jurisdiction should not be brought into play" 
(para. 4). See also, Baxter Student Housing Ltd v. College Housing Co-operative Ltd (1975). [19761 2 S.C.R. 475 
(S.C.C.) at 480; Richtree Inc., Re. [2005] O.J. No. 251 (Ont. S.C.J. [Commercial List]). 

36 In the CCAA context, Parliament has provided a statutory framework to extend protection to a company while 
it holds its creditors at bay and attempts to negotiate a compromised plan of arrangement that will enable it to emerge 
and continue as a viable economic entity, thus benefiting society and the company in the long run, along with the 
company's creditors, shareholders, employees and other stakeholders. The s. II discretion is the engine that drives this 
broad and flexible statutory scheme, and that for the most part supplants the need to resort to inherent jurisdiction. In 
that regard, I agree with the comment ofNewbury J.A. in Skeena Cellulose Inc., Re, [2003] B.C..I. No. 1335,43 C.B.R. 
(4th) 187 (B.C. C.A.) at para. 46, that: 

... the court is not exercising a power that arises from its nature as a superior court of law, but is exercising the 
discretion given to it by the CCAA. ... This is the discretion, given by s. 11, to stay proceedings against the debtor 
corporation and the discretion, given by s. 6, to approve a plan which appears to be reasonable and fair, to be in 
accord with the requirements and objects of the statute, and to make possible the continuation of the corporation 
as a viable entity. It is these considerations the courts have been concerned with in the cases discussed 
above,[FN2] rather than the integrity oftheir own process. 

37 As Jacob observes, in his article "The Inherent Jurisdiction of the Court", supra, at p. 25: 

The inherent jurisdiction of the court is a concept which must be distinguished from the exercise of judicial dis
cretion. These two concepts resemble each other, particularly in their operation, and they often appear to overlap, 
and are therefore sometimes confused the one with the other. There is nevertheless a vital juridical distinction 
between jurisdiction and discretion, which must always be observed. 

38 I do not mean to suggest that inherent jurisdiction can never apply in a CCAA context. The court retains the 
ability to control its own process, should the need arise. There is a distinction, however - difficult as it may be to 
draw -between the court's process with respect to the restructuring, on the one hand, and the course of action in
volving the negotiations and corporate actions accompanying them, which are the company's process, on the other 
hand. The court simply supervises the latter process through its ability to stay, restrain or prohibit proceedings against 
the company during the plan negotiation period "on such terms as it may impose".[FN3] Hence the better view is that 
a judge is generally exercising the court's statutory discretion under s. II of the Act when supervising a CCAA pro-
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ceeding. The order in this case could not be founded on inherent jurisdiction because it is designed to supervise the 
company's process, not the court's process. 

The Section 11 Discretion 

39 This appeal involves the scope of a supervisory judge's discretion under s. II of the CCAA, in the context of 
corporate governance decisions made during the course of the plan negotiating and approval process and, in particular, 
whether that discretion extends to the removal of directors in that environment. In my view, the s. II discretion -in 
spite of its considerable breadth and flexibility- does not permit the exercise of such a power in and of itself. There 
may be situations where a judge in a CCAA proceeding would be justified in ordering the removal of directors pur
suant to the oppression remedy provisions found in s. 241 of the CBCA, and imported into the exercise of the s. II 
discretion through s. 20 of the CCAA. However, this was not argued in the present case, and the facts before the court 
would not justify the removal of Messrs. Woollcombe and Keiper on oppression remedy grounds. 

40 The pertinent portions of s. II of the CCAA provide as follows: 

Powers of court 

II. (!)Notwithstanding anything in the Bankruptcy and Insolvency Act or the Winding-up Act, where an ap
plication is made under this Act in respect of a company, the court, on the application of any person interested in 
the matter, may, subject to this Act, on notice to any other person or without notice as it may see fit, make an order 
under this section. 

Initial application court orders 

(3) A court may, on an initial application in respect of a company, make an order on such terms as it may impose, 
effective for such period as the court deems necessary not exceeding thirty days. 

(a) staying, until otherwise ordered by the court, all proceedings taken or that might be taken in respect of 
the company under an Act referred to in subsection (I); 

(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit or proceeding 
against the company; and 

(c) prohibiting, until otherwise ordered by the court, the commencement of or proceeding with any other 
action, suit or proceeding against the company. 

Other than initial application court orders 

(4) A court may, on an application in respect of a company other than an initial application, make an order on such 
terms as it may impose. 

(a) staying, until otherwise ordered by the court, for such period as the court deems necessary, all pro
ceedings taken or that might be taken in respect of the company under an Act referred to in subsection 
(!); 

(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit or proceeding 
against the company; and 
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(c) prohibiting, until otherwise ordered by the court, the commencement of or proceeding with any other 
action, suit or proceeding against the company. 

Burden of proof on application 

(6) The court shall not make an order under subsection (3) or (4) unless 

(a) the applicant satisfies the court that circumstances exist that make such an order appropriate; and 

(b) in the case of an order under subsection (4), the applicant also satisfied the court that the applicant has 
acted, and is acting, in good faith and with due diligence. 

41 The rule of statutory interpretation that has now been accepted by the Supreme Court of Canada, in such cases 
as R. v. Sharpe, [2001] I S.C.R. 45 (S.C.C.), at para. 33, and Rizzo & Rizzo Shoes Ltd, Re, [1998]1 S.C.R. 27 (S.C. C.), 
at para. 21 is articulated in E.A. Driedger, The Construction of Statutes, 2"' ed. (Toronto: Butterworths, 1983) as 
follows: 

Today, there is only one principle or approach, namely, the words of an Act are to be read in their entire context 
and in their grammatical and ordinary sense harmoniously with the scheme of the Act, the object of the Act, and 
the intention of Parliament. 

See also Ruth Sullivan, Sullivan and Driedger on the Construction ofStatutes, 4'" ed. (Toronto: Butterworths, 2002) at 
page262. 

42 The interpretation of s. II advanced above is true to these principles. It is consistent with the purpose and 
scheme of the CCAA, as articulated in para. 38 above, and with the fact that corporate governance matters are dealt 
with in other statutes. In addition, it honours the historical reluctance of courts to intervene in such matters, or to 
second-guess the business decisions made by directors and officers in the course of managing the business and affairs 
of the corporation. 

43 Mr. Leon and Mr. Swan argue that matters relating to the removal of directors do not fall within the court's 
discretion under s. II because they fall outside of the parameters of the court's role in the restructuring process, in 
contrast to the company's role in the restructuring process. The court's role is defined by the "on such terms as may be 
imposed" jurisdiction under subparagraphs 11(3)(a)-(c) and I I(4)(a)-(c) of the CCAA to stay, or restrain, or prohibit 
proceedings against the company during the "breathing space" period for negotiations and a plan. I agree. 

44 What the court does under s. I 1 is to establish the boundaries of the playing field and act as a referee in the 
process. The company's role in the restructuring, and that of its stakeholders, is to work out a plan or compromise that 
a sufficient percentage of creditors will accept and the court will approve and sanction. The corporate activities that 
take place in the course of the workout are governed by the legislation and legal principles that normally apply to such 
activities. In the course of acting as referee, the court has great leeway, as Farley J. observed in Lehndor[[General 
Partner Ltd, supra, at para 5, "to make order[s] so as to effectively maintain the status quo in respect of an insolvent 
company while it attempts to gain the approval of its creditors for the proposed compromise or arrangement which will 
be to the benefit of both the company and its creditors". But the s. I I discretion is not open-ended and unfettered. Its 
exercise must be guided by the scheme and object of the Act and by the legal principles that govern corporate law 
issues. Moreover, the court is not entitled to usurp the role of the directors and management in conducting what are in 
substance the company's restructuring efforts. 

45 With these principles in mind, I tum to an analysis of the various factors underlying the interpretation of the s. 
II discretion. 
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46 I start with the proposition that at common law directors could not be removed from office during the term for 
which they were elected or appointed: London Finance Corp. v. Banking Service Corp. ( 1922), 23 O.W.N. 138 (Ont. 
H.C.); Stephenson v. Vokes (1896), 27 O.R. 691 (Ont. H.C.). The authority to remove must therefore be found in 
statute law. 

47 In Canada, the CBCA and its provincial equivalents govern the election, appointment and removal of directors, 
as well as providing for their duties and responsibilities. Shareholders elect directors, but the directors may fill va
cancies that occur on the board of directors pending a further shareholders meeting: CBCA, ss. I 06(3) and Ill.[FN4] 
The specific power to remove directors is vested in the shareholders by s. 109(1) of the CBCA. However, s. 241 
empowers the court- where it finds that oppression as therein defined exists- to "make any interim or final order it 
thinks fit", including (s. 241(3)(e)) "an order appointing directors in place of or in addition to all or any of the directors 
then in office". This power has been utilized to remove directors, but in very rare cases, and only in circumstances 
where there has been actual conduct rising to the level of misconduct required to trigger oppression remedy relief: see, 
for example, Catalyst Fund General Partner I Inc. v. Hollinger Inc., [20041 O.J. No. 4722 (Ont. S.C.J.). 

48 There is therefore a statutory scheme under the CBCA (and similar provincial corporate legislation) providing 
for the election, appointment, and removal of directors. Where another applicable statute confers jurisdiction with 
respect to a matter, a broad and undefined discretion provided in one statute cannot be used to supplant or override the 
other applicable statute. There is no legislative "gap" to fill. See Baxter Student Housing Ltd. v. College Housing 
Co-operative Ltd., supra, at p. 480; Royal Oak Mines Inc. (Re), supra; and Richtree Inc. (Re), supra. 

49 At paragraph 7 of his reasons, the motion judge said: 

The board is charged with the standard duty of"manage[ing], [sic] or supervising the management, of the busi
ness and affairs of the corporation": s. 102(1) CBCA. Ordinarily the Court will not interfere with the composition 
of the board of directors. However, if there is good and sufficient valid reason to do so, then the Court must not 
hesitate to do so to correct a problem. The directors should not be required to constantly look over their shoulders 
for this would be the sure recipe for board paralysis which would be so detrimental to a restructuring process; thus 
interested parties should only initiate a motion where it is reasonably obvious that there is a problem, actual or 
poised to become actual. 

[emphasis added] 

50 Respectfully, I see no authority ins. II of the CCAA for the court to interfere with the composition of a board 
of directors on such a basis. 

51 Court removal of directors is an exceptional remedy, and one that is rarely exercised in corporate law. This 
reluctance is rooted in the historical unwillingness of courts to interfere with the internal management of corporate 
affairs and in the court's well-established deference to decisions made by directors and officers in the exercise of their 
business judgment when managing the business and affairs of the corporation. These factors also bolster the view that 
where the CCAA is silent on the issue, the court should not read into the s. II discretion an extraordinary power
which the courts are disinclined to exercise in any event- except to the extent that that power may be introduced 
through the application of other legislation, and on the same principles that apply to the application of the provisions of 
the other legislation. 

The Oppression Remedy Gateway 

52 The fact that s. II does not itself provide the authority for a CCAAjudge to order the removal of directors does 
not mean that the supervising judge is powerless to make such an order, however. Section 20 of the CCAA offers a 
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gateway to the oppression remedy and other provisions of the CBCA and similar provincial statutes. Section 20 states: 

The provisions of this Act may be applied together with the provisions of any Act of Parliament or of the legis
lature of any province that authorizes or makes provision for the sanction of compromises or arrangements be
tween a company and its shareholders or any class of them. 

53 The CBCA is legislation that "makes provision for the sanction of compromises or arrangements between a 
company and its shareholders or any class of them". Accordingly, the powers of a judge under s. II of the CCAA may 
be applied together with the provisions of the CBCA, including the oppression remedy provisions ofthat statute. I do 
not reads. 20 as limiting the application of outside legislation to the provisions of such legislation dealing specifically 
with the sanctioning of compromises and arrangements between the company and its shareholders. The grammatical 
structure of s. 20 mandates a broader interpretation and the oppression remedy is, therefore, available to a supervising 
judge in appropriate circumstances. 

54 I do not accept the respondents' argument that the motion judge had the authority to order the removal of the 
appellants by virtue of the power contained ins. 145(2)(b) of the CBCA to make an order "declaring the result of the 
disputed election or appointment" of directors. In my view, s. 145 relates to the procedures underlying disputed 
elections or appointments, and not to disputes over the composition of the board of directors itself. Here, it is conceded 
that the appointment of Messrs. Woollcombe and Keiper as directors complied with all relevant statutory require
ments. Farley J. quite properly did not seek to base his jurisdiction on any such authority. 

The Level of Conduct Required 

55 Colin Campbell J. recently invoked the oppression remedy to remove directors, without appointing anyone in 
their place, in Catalyst Fund General Partner /Inc. v. Hollinger Inc., supra The bar is high. In reviewing the appli
cable law, C. Campbell J. said (para. 68): 

Director removal is an extraordinary remedy and certainly should be imposed most sparingly. As a starting point, 
I accept the basic proposition set out in Peterson, "Shareholder Remedies in Canada"[FN51: 

SS. 18.172 Removing and appointing directors to the board is an extreme form ofjudicia/ intervention. The 
board of directors is elected by the shareholders, vested with the power to manage the corporation, and ap
points the officers of the company who undertake to conduct the day-to-day affairs of the corporation. 
[Footnote omitted.] It is clear that the board of directors has control over policymaking and management of 
the corporation. By tampering with a board, a court directly affects the management of the corporation. If a 
reasonable balance between protection of corporate stakeholders and the freedom of management to conduct 
the affairs of the business in an efficient manner is desired, altering the board of directors should be a 
measure of last resort. The order could be suitable where the continuing presence of the incumbent directors 
is harmful to both the company and the interests of corporate stakeholders, and where the appointment of a 
new director or directors would remedy the oppressive conduct without a receiver or receiver-manager. 

[emphasis added] 

56 C. Campbell J. found that the continued involvement of the Ravelston directors in the Hollinger situation 
would "significantly impede" the interests of the public shareholders and that those directors were "motivated by 
putting their interests first, not those of the company" (paras. 82-83). The evidence in this case is far from reaching any 
such benchmark, however, and the record would not support a finding of oppression, even if one had been sought. 

57 Everyone accepts that there is no evidence the appellants have conducted themselves, as directors- in which 
capacity they participated over two days in the bid consideration exercise- in anything but a neutral fashion, having 
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regard to the best interests ofStelco and all of the stakeholders. The motion judge acknowledged that the appellants 
"may well conduct themselves beyond reproach". However, he simply decided there was a risk- a reasonable ap
prehension- that Messrs. Woollcombe and Keiper would not live up to their obligations to be neutral in the future. 

58 The risk or apprehension appears to have been founded essentially on three things: (I) the earlier public 
statements made by Mr. Keiper about "maximizing shareholder value"; (2) the conduct of Clearwater and Equilibrium 
in criticizing and opposing the Stalking Horse Bid; and (3) the motion judge's opinion that Clearwater and Equilib
rium -the shareholders represented by the appellants on the Board - had a "vision" that "usually does not en
compass any significant concern for the long-term competitiveness and viability of an emerging corporation", as a 
result of which the appellants would approach their directors' duties looking to liquidate their shares on the basis of a 
"short-term hold" rather than with the best interests of Stelco in mind. The motion judge transposed these concerns 
into anticipated predisposed conduct on the part of the appellants as directors, despite their apparent understanding of 
their duties as directors and their assurances that they would act in the best interests of Stelco. He therefore concluded 
that "the risk to the process and to Stelco in its emergence [was] simply too great to risk the wait and see approach". 

59 Directors have obligations under s. 122(1) of the CBCA (a) to act honestly and in good faith with a view to the 
best interest of the corporation (the "statutory fiduciary duty" obligation), and (b) to exercise the care, diligence and 
skill that a reasonably prudent person would exercise in comparable circumstances (the "duty of care" obligation). 
They are also subject to control under the oppression remedy provisions of s. 241. The general nature of these duties 
does not change when the company approaches, or finds itself in, insolvency: People's Department Stores Ltd. (1992) 
Inc., Re, [2004] S.C.J. No. 64 (S.C. C.) at paras. 42-49. 

60 In Peoples the Supreme Court noted that "the interests of the corporation are not to be confused with the in
terests of the creditors or those of any other stakeholders" (para. 43), but also accepted "as an accurate statement of the 
law that in determining whether [directors J are acting with a view to the best interests of the corporation it may be 
legitimate, given all the circumstances of a given case, for the board of directors to consider, inter alia, the interests of 
shareholders, employees, suppliers, creditors, consumers, governments and the environment" (para. 42). Importantly 
as well- in the context of"the shifting interest and incentives of shareholders and creditors" -the court stated (para. 
47): 

In resolving these competing interests, it is incumbent upon the directors to act honestly and in good faith with a 
view to the best interests of the corporation. In using their skills for the benefit of the corporation when it is in 
troubled waters financially, the directors must be careful to attempt to act in its best interests by creating a "better" 
corporation, and not to favour the interests of any one group of stakeholders. 

61 In determining whether directors have fallen foul of those obligations, however, more than some risk of an
ticipated misconduct is required before the court can impose the extraordinary remedy of removing a director from his 
or her duly elected or appointed office. Although the motion judge concluded that there was a risk of harm to the 
Stelco process if Messrs Woollcombe and Keiper remained as directors, he did not assess the level of that risk. The 
record does not support a fmding that there was a sufficient risk of sufficient misconduct to warrant a conclusion of 
oppression. The motion judge was not asked to make such a finding, and he did not do so. 

62 The respondents argue that this court should not interfere with the decision of the motion judge on grounds of 
deference. They point out that the motion judge has been case-managing the restructuring of Stelco under the CCAA 
for over fourteen months and is intimately familiar with the circumstances of Stelco as it seeks to restructure itself and 
emerge from court protection. 

63 There is no question that the decisions of judges acting in a supervisory role under the CCAA, and particularly 
those of experienced commercial list judges, are entitled to great deference: see Algoma Steel Inc. v. Union Gas Ltd. 
(2003), 63 O.R. (3d) 78 (Ont. C.A.) at para. 16. The discretion must be exercised judicially and in accordance with the 
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principles governing its operation. Here, respectfully, the motion judge misconstrued his authority, and made an order 
that he was not empowered to make in the circumstances. 

64 The appellants argued that the motion judge made a number of findings without any evidence to support them. 
Given my decision with respect to jurisdiction, it is not necessary for me to address that issue. 

The Business Judgment Rule 

65 The appellants argue as well that the motion judge erred in failing to defer to the unanimous decision of the 
Stelco directors in deciding to appoint them to the Stelco Board. It is well-established that judges supervising re
structuring proceedings - and courts in general - will be very hesitant to second-guess the business decisions of 
directors and management. As the Supreme Court of Canada said in Peoples, supra, at para. 67: 

Courts are ill-suited and should be reluctant to second-guess the application of business expertise to the consid
erations that are involved in corporate decision making ... 

66 In Brant Investments Ltd. v. KeepRite Inc. (1991), 3 O.R. (3d) 289 (Ont. C.A.) at 320, this court adopted the 
following statement by the trial judge, Anderson J.: 

Business decisions, honestly made, should not be subjected to microscopic examination. There should be no in
terference simply because a decision is unpopular with the minority.[FN6J 

67 McKinlay J.A then went on to say: 

There can be no doubt that on an application under s. 234[FN7J the trial judge is required to consider the nature of 
the impugned acts and the method in which they were carried out. That does not meant that the trial judge should 
substitute his own business judgment for that of managers, directors, or a committee such as the one involved in 
assessing this transaction. Indeed, it would generally be impossible for him to do so, regardless of the amount of 
evidence before him. He is dealing with the matter at a different time and place; it is unlikely that he will have the 
background knowledge and expertise of the individuals involved; he could have little or no knowledge of the 
background and skills of the persons who would be carrying out any proposed plan; and it is unlikely that he 
would have any knowledge of the specialized market in which the corporation operated. In short, he does not 
know enough to make the business decision required. 

68 Although a judge supervising a CCAA proceeding develops a certain "feel" for the corporate dynamics and a 
certain sense of direction for the restructuring, this caution is worth keeping in mind. See also Skeen a Cellulose Inc., 
Re, supra, Sammi Atlas Inc., Re (1998), 3 C.B.R. (4th) 171 (Ont. Gen. Div. [Commercial List]); Olympia & York 
Developments Ltd. (Re), supra; Alberta-Pacific Terminals Ltd., Re (1991). 8 C.B.R. (3d) 99 (B.C. S.C.). The court is 
not catapulted into the shoes of the board of directors, or into the seat of the chair of the board, when acting in its 
supervisory role in the restructuring. 

69 Here, the motion judge was alive to the "business judgment" dimension in the situation he faced. He distin-
guished the application of the rule from the circumstances, however, stating at para. 18 of his reasons: 

With respect I do not see the present situation as involving the "management of the business and affairs of the 
corporation", but rather as a quasi-constitutional aspect of the corporation entrusted albeit to the Board pursuant to 
s. 111(1) ofthe CBCA. I agree that where a board is actually engaged in the business of a judgment situation, the 
board should be given appropriate deference. However, to the contrary in this situation, I do not see it as a situa
tion calling for (as asserted) more deference, but rather considerably less than that. With regard to this decision of 
the Board having impact upon the capital raising process, as I conclude it would, then similarly deference ought 
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not to be given. 

70 I do not see the distinction between the directors' role in "the management of the business and affairs of the 
corporation" (CBCA, s. I 02)- which describes the directors' overall responsibilities- and their role with respect to 
a "quasi-constitutional aspect of the corporation" (i.e. in filling out the composition of the board of directors in the 
event of a vacancy). The "affairs" of the corporation are defined ins. I of the CBCA as meaning "the relationships 
among a corporation, it affiliates and the shareholders, directors and officers of such bodies corporate but does not 
include the business carried on by such bodies corporate". Corporate governance decisions relate directly to such 
relationships and are at the heart of the Board's business decision-making role regarding the corporation's business and 
affairs. The dynamics of such decisions, and the intricate balancing of competing interests and other corporate-related 
factors that goes into making them, are no more within the purview of the court's knowledge and expertise than other 
business decisions, and they deserve the same deferential approach. Respectfully, the motion judge erred in declining 
to give effect to the business judgment rule in the circumstances ofthis case. 

71 This is not to say that the conduct of the Board in appointing the appellants as directors may never come under 
review by the supervising judge. The court must ultimately approve and sanction the plan of compromise or ar
rangement as finally negotiated and accepted by the company and its creditors and stakeholders. The plan must be 
found to be fair and reasonable before it can be sanctioned. If the Board's decision to appoint the appellants has 
somehow so tainted the capital raising process that those criteria are not met, any eventual plan that is put forward will 
fail. 

72 The respondents submit that it makes no sense for the court to have jurisdiction to declare the process flawed 
only after the process has run its course. Such an approach to the restructuring process would be inefficient and a waste 
of resources. While there is some merit in this argument, the court cannot grant itself jurisdiction where it does not 
exist. Moreover, there are a plethora of checks and balances in the negotiating process itself that moderate the risk of 
the process becoming irretrievably tainted in this fashion - not the least of which is the restraining effect of the 
prospect of such a consequence. I do not think that this argument can prevail. In addition, the court at all times retains 
its broad and flexible supervisory jurisdiction- a jurisdiction which feeds the creativity that makes the CCAA work 
so well- in order to address fairness and process concerns along the way. This case relates only to the court's ex
ceptional power to order the removal of directors. 

Tlte Reasonable Apprehension of Bias Analogy 

73 In exercising what he saw as his discretion to remove the appellants as directors, the motion judge thought it 
would be useful to "borrow the concept of reasonable apprehension of bias ... with suitable adjustments for the nature 
of the decision making involved" (para. 8). He stressed that "there was absolutely no allegation against [Mr. Wooll
combe and Mr. Keiper] of any actual 'bias' or its equivalent" (para. 8). He acknowledged that neither was alleged to 
have done anything wrong since their appointments as directors, and that at the time of their appointments the ap
pellants had confirmed to the Board that they understood and would abide by their duties and responsibilities as di
rectors, including the responsibility to act in the best interests of the corporation and not in their own interests as 
shareholders. In the end, however, he concluded that because of their prior public statements that they intended to 
"pursue efforts to maximize shareholder value at Stelco", and because of the nature of their business and the way in 
which they had been accumulating their shareholding position during the restructuring, and because of their linkage to 
40% of the common shareholders, there was a risk that the appellants would not conduct themselves in a neutral 
fashion in the best interests of the corporation as directors. 

74 In my view, the administrative law notion of apprehension of bias is foreign to the principles that govern the 
election, appointment and removal of directors, and to corporate governance considerations in general. Apprehension 
of bias is a concept that ordinarily applies to those who preside over judicial or quasi-judicial decision-making bodies, 
such as courts, administrative tribunals or arbitration boards. Its application is inapposite in the business deci
sion-making context of corporate law. There is nothing in the CBCA or other corporate legislation that envisages the 
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screening of directors in advance for their ability to act neutrally, in the best interests of the corporation, as a prereq
uisite for appointment. 

75 Instead, the conduct of directors is governed by their common law and statutory obligations to act honestly and 
in good faith with a view to the best interests of the corporation, and to exercise the care, diligence and skill that a 
reasonably prudent person would exercise in comparable circumstances (CBCA, s. 122(l)(a) and (b)). The directors 
also have fiduciary obligations to the corporation, and they are liable to oppression remedy proceedings in appropriate 
circumstances. These remedies are available to aggrieved complainants - including the respondents in this case -
but they depend for their applicability on the director having engaged in conduct justifying the imposition of a remedy. 

76 If the respondents are correct, and reasonable apprehension that directors may not act neutrally because they 
are aligned with a particular group of shareholders or stakeholders is sufficient for removal, all nominee directors in 
Canadian corporations, and all management directors, would automatically be disqualified from serving. No one 
suggests this should be the case. Moreover, as Iacobucci J. noted in Blair v. Consolidated Enfield Corp., [19951 4 
S.C.R. 5 (S.C.C.) at para. 35, "persons are assumed to act in good faith unless proven otherwise". With respect, the 
motion judge approached the circumstances before him from exactly the opposite direction. It is commonplace in 
corporate/commercial affairs that there are connections between directors and various stakeholders and that conflicts 
will exist from time to time. Even where there are conflicts of interest, however, directors are not removed from the 
board of directors; they are simply obliged to disclose the conflict and, in appropriate cases, to abstain from voting. 
The issue to be determined is not whether there is a connection between a director and other shareholders or stake
holders, but rather whether there has been some conduct on the part ofthe director that will justify the imposition of a 
corrective sanction. An apprehension of bias approach does not fit this sort of analysis. 

Part V- Disposition 

77 For the foregoing reasons, then, I am satisfied that the motion judge erred in declaring the appointment of 
Messrs. Woollcombe and Keiper as directors ofStelco of no force and effect. 

78 I would grant leave to appeal, allow the appeal and set aside the order of Farley J. dated February 25,2005. 

79 Counsel have agreed that there shall be no costs of the appeal. 

Goudge J.A.: 

I agree. 

Feldman J.A.: 

I agree. 

Appeal allowed. 

FNl R.S.C. 1985, c. C-36, as amended. 

FN2 The reference is to the decisions in Dyle, Royal Oak Mines, and Westar, cited above. 

FN3 See paragraph 43, infra, where I elaborate on this distinction. 

FN4 It is the latter authority that the directors of Stelco exercised when appointing the appellants to the Stelco Board. 
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FN5 Dennis H. Peterson, Shareholder Remedies in Canada (Markham: LexisNexis - Butterworths - Looseleaf 
Service, 1989) at 18-47. 

FN6 Or, I would add, unpopular with other stakeholders. 

FN7 Now s. 241. 

END OF DOCUMENT 
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funded entirely by third parties and which included third party releases - Plan was unanimously approved by all classes of 
creditors and appointed monitor- At hearing on motion issue arose as to jurisdiction of court to authorize third party releases 
as one of plan terms- Motion granted- On consideration of all relevant factors plan was fair and reasonable and exercise of 
discretion pursuant to s. 6 of Act to sanction plan was warranted- Applicants strictly complied with all statutory requirements, 
adhered to all previous orders, were insolvent within meaning of s. 2 of Act and had total claims within meaning of s. 12 of Act 
in excess of$5,000,000- Creditors' and monitor's approval of plan supported conclusion that plan was fair and reasonable
On balancing of prejudice to various parties, without plan creditors would receive nothing and third parties would continue to 
be mired in extensive and possibly conflicting litigation in United States - Third party releases were condition precedent to 
establishment of contributed funds and were reasonable - Opposition to sanction of plan by prospective representative 
plaintiffs in five class actions was without merit - Representative plaintiffs had opportunity to submit individual proofs of 
claim but chose not to do so. 

Bankruptcy and insolvency--- Proposal- Companies' Creditors Arrangement Act- Miscellaneous issues 

Insolvent company advertised, marketed and sold health supplements and weight loss and sports nutrition products and was 
attempting to restructure under Companies' Creditors Arrangement Act- Large number of product liability and other lawsuits 
related to company's products was commenced principally in United States by numerous claimants - Applicants were 15 
corporations involved in production and trade-marking of company's products who were defendants in United States' litigation 
and who sought global resolution of claims- Applicants brought motion pursuant to s. 6 of Act for sanction of liquidation plan 
funded entirely by third parties and which included third party releases - Plan was unanimously approved by all classes of 
creditors and appointed monitor- At hearing on motion issue arose as to jurisdiction of court to authorize third party releases 
as one of plan terms- Motion granted- Position of plan opponents that court lacked jurisdiction to grant third party releases 
was without merit- Whole plan of compromise was funded by third parties and would not proceed without resolution of all 
claims against third parties- Act did not prohibit inclusion in plan of settlement of claims against third parties- Jurisdiction 
of courts to grant third party releases was recognized in both Canada and United States. 

Statutes considered: 

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 

Generally - referred to 

s. 2- referred to 

s. 6- pursuant to 

s. 12(1) "claim" -referred to 

MOTION by insolvent company for sanction of liquidation plan. 
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Ground J.: 

The motion before this court is brought by the Applicants pursuant to s. 6 of the Companies' Creditors Arrangement Act, 
R.S.C. 1985, c. C-36, as amended (the "CCAA") for the sanction of a plan (the "Plan") put forward by the Applicants for 
distributions to each creditor in the General Claimants Class ("GCC") and each creditor in the Personallnjury Claimants Class 
("PICC"), such distributions to be funded from the contributed funds paid to the Monitor by the subject parties ("SP") as defined 
in the Plan. 

2 The Plan is not a restructuring plan but is a unique liquidation plan funded entirely by parties other than the Applicants. 

3 The purpose and goal of the Applicants in seeking relief under the CCAA is to achieve a global resolution of a large 
number of product liability and other lawsuits commenced principally in the United States of America by numerous claimants 
and which relate to products formerly advertised, marketed and sold by MuscleTech Research and Development Inc. ("MDI") 
and to resolve such actions as against the Applicants and Third Parties. 

4 In addition to the Applicants, many of these actions named as a party defendant one or more of: (a) the directors and 
officers, and affiliates of the Applicants (i.e. one or more of the !ovate Companies); and/or (b) arm's length third parties such as 
manufacturers, researchers and retailers of MDI's products (collectively, the "Third Parties"). Many, if not all, of the Third 
Parties have claims for contribution or indemnity against the Applicants and/or other Third Parties relating to these actions. 

The Claims Process 

5 On March 3, 2006, this court granted an unopposed order (the "Call For Claims Order") that established a process for the 
calling of: (a) all Claims (as defined in the Call For Claims Order) in respect of the Applicants and its officers and directors; and 
(b) all Product Liability Claims (as defined in the Call For Claims Order) in respect ofthe Applicants and Third Parties. 

6 The Call For Claims Order required people who wished to advance claims to file proofs of claim with the Monitor by no 
later than 5:00p.m. (EST) on May 8, 2006 (the "Claims Bar Date"), failing which any and all such claims would be forever 
barred. The Call For Claims Order was approved by unopposed Order of the United States District Court for the Southern 
District ofNew York (the "U.S. Court") dated March 22, 2006. The Call For Claims Order set out in a comprehensive manner 
the types of claims being called for and established an elaborate method of giving broad notice to anyone who might have such 
claims. 

7 Pursuant to an order dated June 8, 2006 (the "Claims Resolution Order"), this court approved a process for the resolution 
of the Claims and Product Liability Claims. The claims resolution process set out in the Claims Resolution Order provided for, 
inter alia: (a) a process for the review of proofs of claim filed with the Monitor; (b) a process for the acceptance, revision or 
dispute, by the Applicants, with the assistance of the Monitor, of Claims and/or Product Liability Claims for the purposes of 
voting and/or distribution under the Plan; (c) the appointment of a claims officer to resolve disputed claims; and (d) an appeal 
process from the determination of the claims officer. The Claims Resolution Order was recognized and given effect in the U.S. 
by Order of the U.S. Court dated August I, 2006. 

8 From the outset, the Applicants' successful restructuring has been openly premised on a global resolution of the Product 
Liability Claims and the recognition that this would be achievable primarily on a consensual basis within the structure of a plan 
of compromise or arrangement only if the universe of Product Liability Claims was brought forward. It was known to the 
Applicants that certain of the Third Parties implicated in the Product Liability Actions were agreeable in principle to contrib
uting to the funding of a plan, provided that as a result of the restructuring process they would achieve certainty as to the res
olution of all claims and prospective claims against them related to MDI products. It is fundamental to this restructuring that the 
Applicants have no material assets with which to fund a plan other than the contributions of such Third Parties. 
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9 Additionally, at the time of their filing under the CCAA, the Applicants were involved in litigation with their insurer, 
Zurich Insurance Company ("Zurich Canada") and Zurich America Insurance Company, regarding the scope ofthe Applicants' 
insurance coverage and liability for defence expenses incurred by the Applicants in connection with the Product Liability 
Actions. 

10 The Applicants recognized that in order to achieve a global resolution of the Product Liability Claims, multi-party 
mediation was more likely to be successful in providing such resolution in a timely manner than a claims dispute process. By 
unopposed Order dated April 13, 2006 (the "Mediation Order"), this court approved a mediation process (the "Mediation") to 
advance a global resolution of the Product Liability Claims. Mediations were conducted by a Court-appointed mediator be
tween and among groups of claimants and stakeholders, including the Applicants, the Ad Hoc Committee of MuscleTech Tort 
Claimants (which had previously received formal recognition by the Court and the U.S. Court), Zurich Canada and certain other 
Third Parties. 

II The Mediation facilitated meaningful discussions and proved to be a highly successful mechanism for the resolution of 
the Product Liability Claims. The vast majority of Product Liability Claims were settled by the end of July, 2006. Settlements of 
three other Product Liability Claims were achieved at the beginning of November, 2006. A settlement was also achieved with 
Zurich Canada outside the mediation. The foregoing settlements are conditional upon a successfully implemented Plan that 
contains the releases and injunctions set forth in the Plan. 

12 As part of the Mediation, agreements in respect of the funding of the foregoing settlements were achieved by and among 
the Applicants, the !ovate Companies and certain Third Parties, which funding (together with other funding being contributed 
by Third Parties) (collectively, the "Contributed Funds") comprises the funds to be distributed to affected creditors under the 
Plan. The Third Party funding arrangements are likewise conditional upon a successfully implemented Plan that contains the 
releases and injunctions set forth in the Plan. 

13 It is well settled law that, for the court to exercise its discretion pursuant to s. 6 of the CCAA and sanction a plan, the 
Applicants must establish that: (a) there has been strict compliance with all statutory requirements and adherence to previous 
orders of the court; (b) nothing has been done or purported to be done that is not authorized by the CCAA; and (c) the Plan is 
fair and reasonable. 

14 On the evidence before this court I am fully satisfied that the firsttwo requirements have been met. At the outset of these 
proceedings, Farley J. found that the Applicants met the criteria for access to the protection of the CCAA. The Applicants are 
insolvent within the meaning of Section 2 of the CCAA and the Applicants have total claims within the meaning of Section 12 
of the CCAA in excess of$5,000,000. 

15 By unopposed Order dated December 15, 2006 (the "Meeting Order"), this Court approved a process for the calling and 
holding of meetings of each class of creditors on January 26,2007 (collectively, the "Meetings"), for the purpose of voting on 
the Plan. The Meeting Order was approved by unopposed Order of the U.S. Court dated January 9, 2007. On December 29, 
2006, and in accordance with the Meeting Order, the Monitor served all creditors of the Applicants, with a copy of the Meeting 
Materials (as defined in the Meeting Order). 

16 The Plan was filed in accordance with the Meeting Order. The Meetings were held, quorums were present and the 
voting was carried out in accordance with the Meeting Order. The Plan was unanimously approved by both classes of creditors 
satisfying the statutory requirements of the CCAA. 

17 This court has made approximately 25 orders since the Initial Order in carrying out its general supervision of all steps 
taken by the Applicants pursuantto the Initial CCAA order and in development ofthe Plan. The U.S. Court has recognized each 
such order and the Applicants have fully complied with each such order. 

The Plan is Fair and Reasonable 
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18 It has been held that in determining whether to sanction a plan, the court must exercise its equitable jurisdiction and 
consider the prejudice to the various parties that would flow from granting or refusing to grant approval of the plan and must 
consider alternatives available to the Applicants if the plan is not approved. An important factor to be considered by the court in 
determining whether the plan is fair and reasonable is the degree of approval given to the plan by the creditors. It has also been 
held that, in determining whether to approve the plan, a court should not second-guess the business aspects of the plan or 
substitute its views for that of the stakeholders who have approved the plan. 

19 In the case at bar, all of such considerations, in my view must lead to the conclusion that the Plan is fair and reasonable. 
On the evidence before this court, the Applicants have no assets and no funds with which to fund a distribution to creditors. 
Without the Contributed Funds there would be no distribution made and no Plan to be sanctioned by this court. Without the 
Contributed Funds, the only alternative for the Applicants is bankruptcy and it is clear from the evidence before this court that 
the unsecured creditors would receive nothing in the event of bankruptcy. 

20 A unique feature of this Plan is,the Releases provided under the Plan to Third Parties in respect of claims against them in 
any way related to "the research, development, manufacture, marketing, sale, distribution, application, advertising, supply, 
production, use or ingestion of products sold, developed or distributed by or on behalf of' the Applicants (see Article 9.1 of the 
Plan). It is self-evident, and the Subject Parties have confirmed before this court, that the Contributed Funds would not be 
established unless such Third Party Releases are provided and accordingly, in my view it is fair and reasonable to provide such 
Third Party releases in order to establish a fund to provide for distributions to creditors of the Applicants. With respect to 
support of the Plan, in addition to unanimous approval of the Plan by the creditors represented at meetings of creditors, several 
other stakeholder groups support the sanctioning of the Plan, including !ovate Health Sciences Inc. and its subsidiaries (ex
cluding the Applicants) (collectively, the "!ovate Companies"), the Ad Hoc Committee of MuscleTech Tort Claimants, GN 
Oldco, Inc. flk/a General Nutrition Corporation, Zurich American Insurance Company, Zurich Insurance Company, HVL, Inc. 
and XL Insurance America Inc. It is particularly significant that the Monitor supports the sanctioning of the Plan. 

21 With respect to balancing prejudices, if the Plan is not sanctioned, in addition to the obvious prejudice to the creditors 
who would receive nothing by way of distribution in respect of their claims, other stakeholders and Third Parties would con
tinue to be mired in extensive, expensive and in some cases conflicting litigation in the United States with no predictable 
outcome. 

22 The sanction of the Plan was opposed only by prospective representative plaintiffs in five class actions in the United 
States. This court has on two occasions denied class action claims in this proceeding by orders dated August 16, 2006 with 
respect to products containing prohormone and dated December II, 2006 with respect to Hydroxycut products. The first of 
such orders was appealed to the Ontario Court of Appeal and the appeal was dismissed. The second of such orders was not 
appealed. In my reasons with respect to the second order, I stated as follows: 

... This CCAA proceeding was commenced for the purpose of achieving a global resolution of all product liability and other 
lawsuits commenced in the United States against Muscletech. As a result of strenuous negotiation and successful 
court-supervised mediation through the District Court, the Applicants have succeeded in resolving virtually all of the 
outstanding claims with the exception of the Osborne claim and, to permit the filing of a class proof of claim at this time, 
would seriously disrupt and extend the CCAA proceedings and the approval of a Plan and would increase the costs and 
decrease the benefits to all stakeholders. There appears to have been adequate notice to potential claimants and no member 
of the putative class other than Osborne herself has filed a proof of claim. It would be reasonable to infer that none of the 
other members of the putative class is interested in filing a claim in view of the minimal amounts of their claims and of the 
difficulty of coming up with documentation to support their claim. In this context the comments of Rakoff, J. in Re 
Ephedra Products Liability Litigation (2005) U.S. Dis!. LEXIS 16060 at page 6 are particularly apt. 

Further still, allowing the consumer class actions would unreasonably waste an estate that was already grossly insuf
ficient to pay the allowed claims of creditors who had filed timely individual proofs of claim. The Debtors and 
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Creditors Committee estimate that the average claim of class [*I OJ members would be$ 30, entitling each claimant to 
a distribution of about $ 4.50 (figures which Barr and Lackowski do not dispute; although Cirak argues that some 
consumers made repeated purchases ofTwinlabs steroid hormones totaling a few hundred dollars each). Presumably, 
each claimant would have to show some proof of purchase, such as the product bottle. Because the Debtor ceased 
marketing these products in 2003, many purchasers would no longer have such proof. Those who did might well find 
the prospect of someday recovering $ 4.50 not worth the trouble of searching for the old bottle or store receipt and 
filing a proof of claim. Claims of class members would likely be few and small. The only real beneficiaries of applying 
Rule 23 would be the lawyers representing the class. Cf Woodward, 205 B.R. at 376-77. The Court has discretion 
under Rule 9014 to find that the likely total benefit to class members would not justify the cost to the estate of de
fending a class action under Rule 23. 

[35] In addition, in the case at bar, there would appear to be substantial doubt as to whether the basis for the class action, 
that is the alleged false and misleading advertising, would be found to be established and substantial doubt as to whether 
the class is certifiable in view of being overly broad, amorphous or vague and administratively difficult to determine. (See 
Perez eta/. v. Metabolife International Inc. (2003) U.S. Dis!. LEXIS 21206 at pages 3-5). The timing ofthe bringing ofthis 
motion in this proceeding is also problematic. The claims bar date has passed. The mediation process is virtually completed 
and the Osborne claim is one of the few claims not settled in mediation although counsel for the putative class were per
mitted to participate in the mediation process. The filing of the class action in California occurred prior to the initial CCAA 
Order and at no prior time has this court been asked to approve the filing of a class action proof of claim in these pro
ceedings. The claims of the putative class members as reflected in the comments of Rakoff, J. quoted above would be 
limited to a refund of the purchase price for the products in question and, in the context of insolvency and restructuring 
proceedings, de minimus claims should be discouraged in that the costs and time in adjudicating such claims outweigh the 
potential recoveries for the claimants. The claimants have had ample opportunity to file evidence that the call for claims 
order or the claims process as implemented has been prejudicial or unfair to the putative class members. 

23 The representative Plaintiffs opposing the sanction of the Plan do not appear to be rearguing the basis on which the class 
claims were disallowed. Their position on this motion appears to be that the Plan is not fair and reasonable in that, as a result of 
the sanction of the Plan, the members of their classes of creditors will be precluded as a result of the Third Party Releases from 
taking any action not only against MuscleTech but against the Third Parties who are defendants in a number of the class actions. 
I have some difficulty with this submission. As stated above, in my view, it must be found to be fair and reasonable to provide 
Third Party Releases to persons who are contributing to the Contributed Funds to provide funding for the distributions to 
creditors pursuant to the Plan. Not only is it fair and reasonable; it is absolutely essential. There will be no funding and no Plan 
if the Third Party Releases are not provided. The representative Plaintiffs and all the members of their classes had ample op
portunity to submit individual proofs of claim and have chosen not to do so, except for two or three of the representative 
Plaintiffs who did file individual proofs of claim but withdrew them when asked to submit proof of purchase of the subject 
products. Not only are the claims of the representative Plaintiffs and the members of their classes now barred as a result of the 
Claims Bar Order, they cannot in my view take the position that the Plan is not fair and reasonable because they are not par
ticipating in the benefits of the Plan but are precluded from continuing their actions against MuscleTech and the Third Parties 
under the terms of the Plan. They had ample opportunity to participate in the Plan and in the benefits ofthe Plan, which in many 
cases would presumably have resulted in full reimbursement for the cost of the product and, for whatever reason, chose not to 
do so. 

The representative Plaintiffs also appear to challenge the jurisdiction of this court to authorize the Third Party Releases as one 
of the terms of the Plan to be sanctioned. I remain of the view expressed in paragraphs 7-9 of my endorsement dated October 13, 
2006 in this proceeding on a motion brought by certain personal injury claimants, as follows: 

With respect to the relief sought relating to Claims against Third Parties, the position of the Objecting Claimants appears to 
be that this court lacks jurisdiction to make any order affecting claims against third parties who are not applicants in a 
CCAA proceeding. I do not agree. In the case at bar, the whole plan of compromise which is being funded by Third Parties 
will not proceed unless the plan provides for a resolution of all claims against the Applicants and Third Parties arising out 
of "the development, advertising and marketing, and sale of health supplements, weight loss and sports nutrition or other 
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products by the Applicants or any of them" as part of a global resolution of the litigation commenced in the United States. 
In his Endorsement ofJanuary 18,2006, Farley J. stated: 

the Product Liability system vis-it-vis the Non-Applicants appears to be in essence derivative of claims against the 
Applicants and it would neither be logical nor practical/functional to have that Product Liability litigation not be dealt 
with on an all encompassing basis. 

Moreover, it is not uncommon in CCAA proceedings, in the context of a plan of compromise and arrangement, to com
promise claims against the Applicants and other parties against whom such claims or related claims are made. In addition, 
the Claims Resolution Order, which was not appealed, clearly defines Product Liability Claims to include claims against 
Third Parties and all of the Objecting Claimants did file Proofs of Claim settling [sic] out in detail their claims against 
numerous Third Parties. 

It is also, in my view, significant that the claims of certain of the Third Parties who are funding the proposed settlement 
have against the Applicants under various indemnity provisions will be compromised by the ultimate Plan to be put for
ward to this court. That alone, in my view, would be a sufficient basis to include in the Plan, the settlement of claims 
against such Third Parties. The CCAA does not prohibit the inclusion in a Plan of the settlement of claims against Third 
Parties. In Re Canadian Airlines Corp. (2000), 20 C.B.R. (4th) Paperny J. stated at p. 92: 

While it is true that section 5.2 of the CCAA does not authorize a release of claims against third parties other than 
directors, it does not prohibit such releases either. The amended terms of the release will not prevent claims from 
which the CCAA expressly prohibits release. 

24 The representative Plaintiffs have referred to certain decisions in the United States that appear to question the juris
diction of the courts to grant Third Party Releases. I note, however, that Judge Rakoff, who is the U.S. District Court Judge is 
seized of the Muscle Tech proceeding, and Judge Drain stated in a hearing in Re TL Administration Corporation on July 21, 
2005: 

It appears to us to be clear that this release was, indeed, essential to the settlement which underlies this plan as set forth at 
length on the record, including by counsel for the official claimants committee as well as by the other parties involved, and, 
as importantly, by our review of the settlement agreement itself, which from the start, before this particular plan in fact was 
filed, included a release that was not limited to class 4 claims but would extend to claims in class 5 that would include the 
type of claim asserted by the consumer class claims. 

Therefore, in contrast to the Blechman release, this release is essential to confirmation of this plan and the distributions that 
will be made to creditors in both classes, class 4 and class 5. 

Secondly, the parties who are being released here have asserted indemnification claims against the estate, and because of 
the active nature of the litigation against them, it appears that those claims would have a good chance, if not resolved 
through this plan, of actually being allowed and reducing the claims of creditors. 

At least there is a clear element of circularity between the third-party claims and the indemnification rights of the settling 
third parties, which is another very important factor recognized in the Second Circuit cases, including Manville, Drexel, 
Finely, Kumble and the like. 

The settling third parties it is undisputed are contributing by far the most assets to the settlement, and those assets are 
substantial in respect ofthis reorganization by this Chapter II case. They're the main assets being contributed. 

Again, both classes have voted overwhelmingly for confirmation ofthe plan, particularly in terms of the numbers of those 
voting. Each of those factors, although they may be weighed differently in different cases, appear in all the cases where 
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there have been injunctions protecting third parties. 

The one factor that is sometimes cited in other cases, i.e., that the settlement will pay substantially all ofthe claims against 
the estate, we do not view to be dispositive. Obviously, substantially all of the claims against the estate are not being paid 
here. On the other hand, even, again, in the Second Circuit cases, that is not a dispositive factor. There have been numerous 
cases where plans have been confirmed over opposition with respect to third-party releases and third-party injunctions 
where the percentage recovery of creditors was in the range provided for under this plan. 

The key point is that the settlement was arrived at after arduous arm's length negotiations and that it is a substantial amount 
and that the key parties in interest and the court are satisfied that the settlement is fair and it is unlikely that substantially 
more would be obtained in negotiation. 

25 The reasoning of Judge Rakoff and Judge Drain is, in my view, equally applicable to the case at bar where the facts are 
substantially similar. 

26 It would accordingly appear that the jurisdiction of the courts to grant Third Party Releases has been recognized both in 
Canada and in the United States. 

27 An order will issue sanctioning the Plan in the form ofthe order submitted to this court and appended as Schedule B to 
this endorsement. 

Schedule "A" 

HC Formulations Ltd. 

CELL Formulations Ltd. 

NITRO Formulations Ltd. 

MESO Formulations Ltd. 

ACE Formulations Ltd. 

MISC Formulations Ltd. 

GENERAL Formulations Ltd. 

ACE US Trademark Ltd. 

MT Canadian Supplement Trademark Ltd. 

MT Foreign Supplement Trademark Ltd. 

HC Trademark Holdings Ltd. 

HC US Trademark Ltd. 

1619005 Ontario Ltd. (flk/a New HC US Trademark Ltd.) 
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HC Canadian Trademark Ltd. 

HC Foreign Trademark Ltd. 

THE HONOURABLE 

MR. JUSTICE GROUND 

Schedule 11 B" 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

) THURSDAY, THE 15TH 

) 

) DAY OF FEBRUARY, 2007 

Page 9 

Court File No. 06-CL-6241 

IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED 
AND IN THE MATTER OF MUSCLETECH RESEARCH AND DEVELOPMENT INC. AND THOSE ENTITIES 
LISTED ON SCHEDULE "A" HERETO 

Applicants 

Sanction Order 

THIS MOTION, made by MuscleTech Research and Development Inc. ("MDI") and those entities listed on Schedule "A" 
hereto (collectively with MDI, the "Applicants") for an order approving and sanctioning the plan of compromise or ar
rangement (inclusive of the schedules thereto) of the Applicants dated December 22,2006 (the "Plan"), as approved by 
each class of Creditors on January 26, 2007, at the Meeting, and which Plan (without schedules) is attached as Schedule 
"C" to this Order, and for certain other relief, was heard this day at 330 University Avenue, Toronto, Ontario. 

ON READING: (a) the within Notice of Motion, filed; (b) the Affidavit of Terry Begley sworn January 31,2007, filed; and 
(c) the Seventeenth Report of the Monitor dated February 7, 2007 (the "Seventeenth Report"), filed, and upon hearing 
submissions of counsel to: (a) the Applicants; (b) the Monitor; (c) !ovate Health Sciences Group Inc. and those entities 
listed on Schedule "B" hereto; (d) the Ad Hoc Committee of MuscleTech Tort Claimants (the "Committee"); (e) GN 
Oldco, Inc. f!k/a General Nutrition Companies; (f) Zurich Insurance Company; (g) GNC Corporation and other GNC 
newcos; and (h) certain representative plaintiffs in purported class actions involving products containing the ingredient 
prohormone, no one appearing for the other persons served with notice of this Motion, as duly served and listed on the 
Affidavit of Service ofElana Polan, sworn February 2, 2007, filed, 

Definitions 

I. THIS COURT ORDERS that any capitalized terms not otherwise defined in this Order shall have the meanings 
ascribed to such terms in the Plan. 

Service and Meeting of Creditors 
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2. THIS COURT ORDERS AND DECLARES that there has been good and sufficient notice, service and delivery 
of the Plan and the Monitor's Seventeenth Report to all Creditors. 

3. THIS COURT ORDERS AND DECLARES that there has been good and sufficient notice, service and delivery 
of the Meeting Materials (as defined in the Meeting Order) to all Creditors, and that the Meeting was duly convened, 
held and conducted, in conformity with the CCAA, the Meeting Order and all other Orders of this Court in the CCAA 
Proceedings. For greater certainty, and without limiting the foregoing, the vote cast at the Meeting on behalf of 
Rhodrick Harden by David Molton of Brown Rudnick Berlack Israelis LLP, in its capacity as representative counsel 
for the Ad Hoc Committee of Muscle Tech Tort Claimants, is hereby confirmed. 

4. THIS COURT ORDERS AND DECLARES that there has been good and sufficient notice, service and delivery 
of the within Notice of Motion and Motion Record, and of the date and time of the hearing held by this Court to 
consider the within Motion, such that: (i) all Persons have had an opportunity to be present and be heard at such 
hearing; (ii) the within Motion is properly returnable today; and (iii) further service on any interested party is hereby 
dispensed with. 

Sanction of Plan 

5. THIS COURT ORDERS AND DECLARES that: 

(a) the Plan has been approved by the requisite majorities of the Creditors in each class present and voting, either 
in person or by proxy, at the Meeting, all in conformity with the CCAA and the terms of the Meeting Order; 

(b) the Applicants have acted in good faith and with due diligence, have complied with the provisions of the 
CCAA, and have not done or purported to do (nor does the Plan do or purport to do) anything that is not au
thorized by the CCAA; 

(c) the Applicants have adhered to, and acted in accordance with, all Orders of this Court in the CCAA Pro
ceedings; and 

(d) the Plan, together with all of the compromises, arrangements, transactions, releases, discharges, injunctions 
and results provided for therein and effected thereby, including but not limited to the Settlement Agreements, is 
both substantively and procedurally fair, reasonable and in the best interests of the Creditors and the other 
stakeholders of the Applicants, and does not unfairly disregard the interests of any Person (whether a Creditor or 
otherwise). 

6. THIS COURT ORDERS that the Plan be and is hereby sanctioned and approved pursuant to Section 6 of the 
CCAA. 

Plan Implementation 

7. THIS COURT ORDERS that the Applicants and the Monitor, as the case may be, are authorized and directed to 
take all steps and actions, and to do all things, necessary or appropriate to enter into or implement the Plan in ac
cordance with its terms, and enter into, implement and consummate all of the steps, transactions and agreements 
contemplated pursuant to the Plan. 

8. THIS COURT ORDERS that upon the satisfaction or waiver, as applicable, of the conditions precedent set out in 
Section 7.1 of the Plan, the Monitor shall file with this Court and with the U.S. District Court a certificate that states 
that all conditions precedent set out in Section 7.1 of the Plan have been satisfied or waived, as applicable, and that, 
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with the filing of such certificate by the Monitor, the Plan Implementation Date shall have occurred in accordance with 
the Plan. 

9. THIS COURT ORDERS AND DECLARES that as of the Plan Implementation Date, the Plan, including all 
compromises, arrangements, transactions, releases, discharges and injunctions provided for therein, shall inure to the 
benefit of and be binding and effective upon the Creditors, the Subject Parties and all other Persons affected thereby, 
and on their respective heirs, administrators, executors, legal personal representatives, successors and assigns. 

10. THIS COURT ORDERS AND DECLARES that, as of the Plan Implementation Date, the validity or invalidity 
of Claims and Product Liability Claims, as the case may be, and the quantum of all Proven Claims and Proven Product 
Liability Claims, accepted, determined or otherwise established in accordance with the Claims Resolution Order, and 
the factual and legal determinations made by the Claims Officer, this Court and the U.S. District Court in connection 
with all Claims and Product Liability Claims (whether Proven Claims and Proven Product Liability Claims or oth
erwise), in the course of the CCAA Proceedings are final and binding on the Subject Parties, the Creditors and all other 
Persons. 

I I. THIS COURT ORDERS that, subject to the provisions of the Plan and the performance by the Applicants and the 
Monitor oftheir respective obligations under the Plan, and effective on the Plan Implementation Date, all agreements 
to which the Applicants are a party shall be and remain in full force and effect, unamended, as at the Plan Imple
mentation Date, and no Person shall, following the Plan Implementation Date, accelerate, terminate, rescind, refuse to 
perform or otherwise repudiate its obligations under, or enforce or exercise any right (including any right of set-off, 
dilution or other remedy) or make any demand under or in respect of any such agreement, by reason of: 

(a) any event that occurred on or prior to the Plan Implementation Date that would have entitled any Person 
thereto to enforce those rights or remedies (including defaults or events of default arising as a result of the in
solvency of the Applicants); 

(b) the fact that the Applicants have: (i) sought or obtained plenary relief under the CCAA or ancillary relief in the 
United States of America, including pursuant to Chapter I 5 of the United States Bankruptcy Code, or (ii) com
menced or completed the CCAA Proceedings or the U.S. Proceedings; 

(c) the implementation of the Plan, or the completion of any ofthe steps, transactions or things contemplated by 
the Plan; or 

(d) any compromises, arrangements, transactions, releases, discharges or injunctions effected pursuant to the Plan 
or this Order. 

12. THIS COURT ORDERS that, from and after the Plan Implementation Date, all Persons (other than Unaffected 
Creditors, and with respect to Unaffected Claims only) shall be deemed to have waived any and all defaults then ex
isting or previously committed by the Applicants, or caused by the Applicants, or non-compliance with any covenant, 
warranty, representation, term, provision, condition or obligation, express or implied, in any contract, instrument, 
credit document, guarantee, agreement for sale, lease or other agreement, written or oral, and any and all amendments 
or supplements thereto (each, an "Agreement"), existing between such Person and the Applicants or any other Person 
and any and all notices of default and demands for payment under any Agreement shall be deemed to be of no further 
force or effect; provided that nothing in this paragraph shall excuse or be deemed to excuse the Applicants from 
performing any of their obligations subsequent to the date of the CCAA Proceedings, including, without limitation, 
obligations under the Plan. 

13. THIS COURT ORDERS that, as of the Plan Implementation Date, each Creditor shall be deemed to have con
sented and agreed to all of the provisions of the Plan in their entirety and, in particular, each Creditor shall be deemed: 
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(a) to have executed and delivered to the Monitor and to the Applicants all consents, releases or agreements re
quired to implement and carry out the Plan in its entirety; and 

(b) to have agreed that if there is any conflict between the provisions, express or implied, of any agreement or 
other arrangement, written or oral, existing between such Creditor and the Applicants as of the Plan Implemen
tation Date (other than those entered into by the Applicants on or after the Filing Date) and the provisions of the 
Plan, the provisions of the Plan take precedence and priority and the provisions of such agreement or other ar
rangement shall be deemed to be amended accordingly. 

14. THIS COURT ORDERS AND DECLARES that any distributions under the Plan and this Order shall not 
constitute a "distribution" for the purposes of section !59 of the Income Tax Act (Canada), section 270 of the Excise 
Tax Act (Canada) and section I 07 of the Corporations Tax Act (Ontario) and the Monitor in making any such pay
ments is not "distributing", nor shall be considered to have "distributed", such funds, and the Monitor shall not incur 
any liability under the above-mentioned statutes for making any payments ordered and is hereby forever released, 
remised and discharged from any claims against it under section !59 of the Income Tax Act (Canada), section 270 of 
the Excise Tax Act (Canada) and section 107 of the Corporations Tax Act (Ontario) or otherwise at law, arising as a 
result of distributions under the Plan and this Order and any claims of this nature are hereby forever barred. 

Approval of Settlement and Funding Agreements 

15. THIS COURT ORDERS that each of the Settlement Agreements be and is hereby approved. 

16. THIS COURT ORDERS that each of the Confidential insurance Settlement Agreement and the Mutual Release 
be and is hereby approved. 

17. THIS COURT ORDERS that copies of the Settlement Agreements, the Confidential Insurance Settlement 
Agreement and the Mutual Release shall be sealed and shall not form part of the public record, subject to further Order 
of this Honourable Court; provided that any party to any of the foregoing shall have received, and is entitled to receive, 
a copy thereof. 

18. THIS COURT ORDERS AND DIRECTS the Monitor to do such things and take such steps as are contemplated 
to be done and taken by the Monitor under the Plan and the Settlement Agreements. Without limitation: (i) the Monitor 
shall hold and distribute the Contributed Funds in accordance with the terms of the Plan, the Settlement Agreements 
and the escrow agreements referenced in Section 5.1 of the Plan; and (ii) on the Plan Implementation Date, the 
Monitor shall complete the distributions to or on behalf of Creditors (including, without limitation, to Creditors' legal 
representatives, to be held by such legal representatives in trust for such Creditors) as contemplated by, and in ac
cordance with, the terms of the Plan, the Settlement Agreements and the escrow agreements referenced in Section 5.1 
of the Plan. 

Releases, Discharges and Injunctions 

19. THIS COURT ORDERS AND DECLARES that the compromises, arrangements, releases, discharges and in
junctions contemplated in the Plan, including those granted by and for the benefit of the Subject Parties, are integral 
components thereof and are necessary for, and vital to, the success of the Plan (and without which it would not be 
possible to complete the global resolution of the Product Liability Claims upon which the Plan and the Settlement 
Agreements are premised), and that, effective on the Plan Implementation Date, all such releases, discharges and in
junctions are hereby sanctioned, approved and given full force and effect, subject to: (a) the rights of Creditors to 
receive distributions in respect of their Claims and Product Liability Claims in accordance with the Plan and the Set
tlement Agreements, as applicable; and (b) the rights and obligations of Creditors and/or the Subject Parties under the 
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Plan, the Settlement Agreements, the Funding Agreements and the Mutual Release. For greater certainty, nothing 
herein or in the Plan shall release or affect any rights or obligations under the Plan, the Settlement Agreements, the 
Funding Agreements and the Mutual Release. 

20. THIS COURT ORDERS that, without limiting anything in this Order, including without limitation, paragraph 19 
hereof, or anything in the Plan or in the Call For Claims Order, the Subject Parties and their respective representatives, 
predecessors, heirs, spouses, dependents, administrators, executors, subsidiaries, affiliates, related companies, fran
chisees, member companies, vendors, partners, distributors, brokers, retailers, officers, directors, shareholders, em
ployees, attorneys, sureties, insurers, successors, indemnitees, servants, agents and assigns (collectively, the "Re
leased Parties"), as applicable, be and are hereby fully, finally, irrevocably and unconditionally released and forever 
discharged from any and all Claims and Product Liability Claims, and any and all past, present and future claims, 
rights, interests, actions, liabilities, demands, duties, injuries, damages, expenses, fees (including medical and attor
neys' fees and liens), costs, compensation, or causes of action of whatsoever kind or nature whether foreseen or un
foreseen, known or unknown, asserted or unasserted, contingent or actual, liquidated or unliquidated, whether in tort 
or contract, whether statutory, at common law or in equity, based on, in connection with, arising out of, or in any way 
related to, in whole or in part, directly or indirectly: (A) any proof of claim filed by any Person in accordance with the 
Call For Claims Order (whether or not withdrawn); (B) any actual or alleged past, present or future act, omission, 
defect, incident, event or circumstance from the beginning of the world to the Plan Implementation Date, based on, in 
connection with, arising out of, or in any way related to, in whole or in part, directly or indirectly, any alleged personal, 
economic or other injury allegedly based on, in connection with, arising out of, or in any way related to, in whole or in 
part, directly or indirectly, the research, development, manufacture, marketing, sale, distribution, fabrication, adver
tising, supply, production, use, or ingestion of products sold, developed or distributed by or on behalf of the Appli
cants; or (C) the CCAA Proceedings; and no Person shall make or continue any claims or proceedings whatsoever 
based on, in connection with, arising out of, or in any way related to, in whole or in part, directly or indirectly, the 
substance of the facts giving rise to any matter herein released (including, without limitation, any action, cross-claim, 
counter-claim, third party action or application) against any Person who claims or might reasonably be expected to 
claim in any manner or forum against one or more of the Released Parties, including, without limitation, by way of 
contribution or indemnity, in common law, or in equity, or under the provisions of any statute or regulation, and that in 
the event that any of the Released Parties are added to such claim or proceeding, it will immediately discontinue any 
such claim or proceeding. 

21. THIS COURT ORDERS that, without limiting anything in this Order, including without limitation, paragraph 19 
hereof, or anything in the Plan or in the Call For Claims Order, all Persons (regardless of whether or not such Persons 
are Creditors), on their own behalf and on behalf of their respective present or former employees, agents, officers, 
directors, principals, spouses, dependents, heirs, attorneys, successors, assigns and legal representatives, are perma
nently and forever barred, estopped, stayed and enjoined, on and after the Plan Implementation Date, with respect to 
Claims, Product Liability Claims, Related Claims and all claims otherwise released pursuant to the Plan and this 
Sanction Order, from: 

(a) commencing, conducting or continuing in any manner, directly or indirectly, any action, suits, demands or 
other proceedings of any nature or kind whatsoever (including, without limitation, any proceeding in a judicial, 
arbitral, administrative or other forum) against the Released Parties or any of them; 

(b) enforcing, levying, attaching, collecting or otherwise recovering or enforcing by any manner or means, di
rectly or indirectly, any judgment, award, decree or order against the Released Parties or any of them or the 
property of any ofthe Released Parties; 

(c) commencing, conducting or continuing in any manner, directly or indirectly, any action, suits or demands, 
including without limitation, by way of contribution or indemnity or other relief, in common Jaw, or in equity, or 
under the provisions of any statute or regulation, or other proceedings of any nature or kind whatsoever (in
cluding, without limitation, any proceeding in a judicial, arbitral, administrative or other forum) against any 

© 2013 Thomson Reuters. No Claim to Orig. Govt. Works 



Page 14 

2007 CarswellOnt 1029, 30 C.B.R. (5th) 59, 156 A.C.W.S. (3d) 22 

Person who makes such a claim or might reasonably be expected to make such a claim, in any manner or forum, 
against one or more of the Released Parties; 

(d) creating, perfecting, asserting or otherwise enforcing, directly or indirectly, any lien or encumbrance of any 
kind; and 

(e) taking any actions to interfere with the implementation or consummation of the Plan. 

Discharge of Monitor 

22. THIS COURT ORDERS that RSM Richter Inc. shall be discharged from its duties as Monitor of the Applicants 
effective as of the Plan Implementation Date; provided that the foregoing shall not apply in respect of: (i) any obli
gations of, or matters to be completed by, the Monitor pursuant to the Plan or the Settlement Agreements from and 
after the Plan Implementation Date; or (ii) matters otherwise requested by the Applicants and agreed to by the Mon
itor. 

23. THIS COURT ORDERS that, subject to paragraph 22 herein, the completion of the Monitor's duties shall be 
evidenced, and its final discharge shall be effected by the filing by the Monitor with this Court of a certificate of 
discharge at, or as soon as practicable after, the Plan Implementation Date. 

24. THIS COURT ORDERS AND DECLARES that the actions and conduct of the Monitor in the CCAA Pro
ceedings and as foreign representative in the U.S. Proceedings, as disclosed in its reports to the Court from time to 
time, including, without limitation, the Monitor's Fifteenth Report dated December 12, 2006, the Monitor's Sixteenth 
Report dated December 22, 2006, and the Seventeenth Report, are hereby approved and that the Monitor has satisfied 
all of its obligations up to and including the date of this Order, and that in addition to the protections in favour of the 
Monitor as set out in the Orders of this Court in the CCAA Proceedings to date, the Monitor shall not be liable for any 
act or omission on the part of the Monitor, including with respect to any reliance thereof, including without limitation, 
with respect to any information disclosed, any act or omission pertaining to the discharge of duties under the Plan or as 
requested by the Applicants or with respect to any other duties or obligations in respect of the implementation of the 
Plan, save and except for any claim or liability arising out of any gross negligence or wilful misconduct on the part of 
the Monitor. Subject to the foregoing, and in addition to the protections in favour of the Monitor as set out in the 
Orders of this Court, any claims against the Monitor in connection with the performance of its duties as Monitor are 
hereby released, stayed, extinguished and forever barred and the Monitor shall have no liability in respect thereof. 

25. THIS COURT ORDERS that no action or other proceeding shall be commenced against the Monitor in any way 
arising from or related to its capacity or conduct as Monitor except with prior leave of this Court and on prior written 
notice to the Monitor and upon further order securing, as security for costs, the solicitor and his own client costs of the 
Monitor in connection with any proposed action or proceeding. 

26. THIS COURT ORDERS that the Monitor, its affiliates, and their respective officers, directors, employees and 
agents, and counsel for the Monitor, are hereby released and discharged from any and all claims that any ofthe Subject 
Parties or their respective officers, directors, employees and agents or any other Persons may have or be entitled to 
assert against the Monitor, whether known or unknown, matured or unmatured, foreseen or unforeseen, existing or 
hereafter arising, based in whole or in part on any act or omission, transaction, dealing or other occurrence existing or 
taking place on or prior to the date of issue of this Order in any way relating to, arising out of or in respect of the CCAA 
proceedings. 

Claims Officer 

27. THIS COURT ORDERS that the appointment of The Honourable Mr. Justice Edward Saunders as Claims Of-
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ficer (as defined in the Claims Resolution Order) shall automatically cease, and his roles and duties in the CCAA 
Proceedings and in the U.S. Proceedings shall terminate, on the Plan Implementation Date. 

28. THIS COURT ORDERS AND DECLARES that the actions and conduct of the Claims Officer pursuant to the 
Claims Resolution Order, and as disclosed in the Monitor's Reports to this Court, are hereby approved and that the 
Claims Officer has satisfied all of his obligations up to and including the date of this Order, and that any claims against 
the Claims Officer in connection with the performance of his duties as Claims Officer are hereby stayed, extinguished 
and forever barred. 

Mediator 

29. THIS COURT ORDERS thatthe appointment of Mr. David Geron emus (the "Mediator") as a mediator in respect 
of non-binding mediation of the Product Liability Claims pursuant to the Order of this Court dated Aprill3, 2006 (the 
"Mediation Order"), in the within proceedings, shall automatically cease, and his roles and duties in the CCAA Pro
ceedings and in the U.S. Proceedings shall terminate, on the Plan Implementation Date. 

30. THIS COURT ORDERS AND DECLARES that the actions and conduct of the Mediator pursuant to the Me
diation Order, and as disclosed in the Monitor's reports to this Court, are hereby approved, and that the Mediator has 
satisfied all of his obligations up to and including the date of this Order, and that any claims against the Mediator in 
connection with the performance of his duties as Mediator are hereby stayed, extinguished and forever barred. 

Escrow Agent 

31. THIS COURT ORDERS that Duane Morris LLP shall not be liable for any act or omission on its part as a result 
of its appointment or the fulfillment of its duties as escrow agent pursuant to the escrow agreements executed by 
Duane Morris LLP and the respective Settling Plaintiffs that are parties to the Settlement Agreements, excluding the 
Group Settlement Agreement (and which escrow agreements are attached as schedules to such Settlement Agree
ments), and that no action, application or other proceedings shall be taken, made or continued against Duane Morris 
LLP without the leave of this Court frrst being obtained; save and except that the foregoing shall not apply to any claim 
or liability arising out of any gross negligence or wilful misconduct on its part. 

Representative Counsel 

32. THIS COURT ORDERS that Representative Counsel (as defined in the Order of this Court dated February 8, 
2006 (the "Appointment Order")) shall not be liable, either prior to or subsequent to the Plan Implementation Date, for 
any act or omission on its part as a result of its appointment or the fulfillment of its duties in carrying out the provisions 
of the Appointment Order, save and except for any claim or liability arising out of any gross negligence or wilful 
misconduct on its part, and that no action, application or other proceedings shall be taken, made or continued against 
Representative Counsel without the leave of this Court first being obtained. 

Charges 

33. THIS COURT ORDERS that, subject to paragraph 33 hereof, the Charges on the assets of the Applicants pro
vided for in the Initial CCAA Order and any subsequent Orders in the CCAA Proceedings shall automatically be fully 
and finally terminated, discharged and released on the Plan Implementation Date. 

34. THIS COURT ORDERS that: (i) the Monitor shall continue to hold a charge, as provided in the Administrative 
Charge (as defined in the Initial CCAA Order), until the fees and disbursements of the Monitor and its counsel have 
been paid in full; and (ii) the DIP Charge (as defined in the Initial CCAA Order) shall remain in full force and effect 
until.,all obligations and liabilities secured thereby have been repaid in full, or unless otherwise agreed by the Appli-

' 
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cants and the DIP Lender (as defined in the Initial CCAA Order). 

35. THIS COURT ORDERS AND DECLARES that, notwithstanding any ofthe terms ofthe Plan or this Order, the 
Applicants shall not be released or discharged from their obligations in respect of Unaffected Claims, including, 
without limitation, to pay the fees and expenses of the Monitor and its respective counsel. 

Stay of Proceedings 

36. THIS COURT ORDERS that, subject to further order of this Court, the Stay Period established in the Initial 
CCAA Order, as extended, shall be and is hereby further extended until the earlier of the Plan Implementation Date 
and the date that is 60 Business Days after the date of this Order, or such later date as may be fixed by this Court. 

37. THIS COURT AUTHORIZES AND DIRECTS the Monitor to apply to the U.S. District Court for a compa
rable extension of the Stay Period as set out in paragraph 36 hereof. 

Initial CCAA Order and Other Orders 

38. THIS COURT ORDERS that: 

(a) except to the extent that the Initial CCAA Order has been varied by or is inconsistent with this Order or any 
further Order of this Court, the provisions of the Initial CCAA Order shall remain in full force and effect until the 
Plan Implementation Date; provided that the protections granted in favour of the Monitor shall continue in full 
force and effect after the Plan Implementation Date; and 

(b) all other Orders made in the CCAA Proceedings shall continue in full force and effect in accordance with their 
respective terms, except to the extent that such Orders are varied by, or are inconsistent with, this Order or any 
further Order of this Court in the CCAA Proceedings; provided that the protections granted in favour of the 
Monitor shall continue in full force and effect after the Plan Implementation Date. 

39. THIS COURT ORDERS AND DECLARES that, without limiting paragraph 0 above, the Call For Claims 
Order, including, without limitation, the Claims Bar Date, releases, injunctions and prohibitions provided for there
under, be and is hereby confirmed, and shall operate in addition to the provisions of this Order and the Plan, including, 
without limitation, the releases, injunctions and prohibitions provided for hereunder and thereunder, respectively. 

Approval of the Seventeenth Report 

40. THIS COURT ORDERS that the Seventeenth Report of the Monitor and the activities of the Monitor referred to 
therein be and are hereby approved. 

Fees 

41. THIS COURT ORDERS that the fees, disbursements and expenses of the Monitor from November I, 2006 to 
January 31,2007, in the amount of$123,819.56, plus a reserve for fees in the amount of$100,000 to complete the 
administration of the Monitor's mandate, be and are hereby approved and fixed. 

42. THIS COURT ORDERS that the fees, disbursements and expenses of Monitor's legal counsel in Canada, Davies 
Ward Phillips & Vineberg LLP, from October I, 2006 to January 31,2007, in the amount of$134,109.56, plus are
serve for fees in the amount of$75,000 to complete the administration of its mandate, be and are hereby approved and 
fixed. 
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43. THIS COURT ORDERS that the fees, disbursements and expenses of Monitor's legal counsel in the United 
States, Allen & Overy LLP, from September I, 2006 to January 31,2007, in the amount ofUSD$98,219.87, plus a 
reserve for fees in the amount of USD$50,000 to complete the administration of its mandate, be and are hereby ap
proved and fixed. 

General 

44. THIS COURT ORDERS that the Applicants, the Monitor or any other interested parties may apply to this Court 
for any directions or determination required to resolve any matter or dispute relating to, or the subject matter of or 
rights and benefits under, the Plan or this Order. 

Effect, Recognition, Assistance 

45. THIS COURT AUTHORIZES AND DIRECTS the Monitor to apply to the U.S. District Court for the Sanction 
Recognition Order. 

46. THIS COURT ORDERS that this Order shall have full force and effect in all provinces and territories in Canada, 
outside Canada and against all Persons against whom it may otherwise be enforceable. 

47. THIS COURT REQUESTS the aid, recognition and assistance of other courts in Canada in accordance with 
Section 17 of the CCAA and the Initial CCAA Order, and requests that the Federal Court of Canada and the courts and 
judicial, regulatory and administrative bodies of or by the provinces and territories of Canada, the Parliament of 
Canada, the United States of America, the states and other subdivisions of the United States of America including, 
without limitation, the U.S. District Court, and other nations and states act in aid, recognition and assistance of, and be 
complementary to, this Court in carrying out the terms of this Order and any other Order in this proceeding. Each of 
Applicants and the Monitor shall be at liberty, and is hereby authorized and empowered, to make such further appli
cations, motions or proceedings to or before such other court and judicial, regulatory and administrative bodies, and 
take such other steps, in Canada or the United States of America, as may be necessary or advisable to give effect to this 
Order. 

Motion granted. 

END OF DOCUMENT 
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Can west Global Communications Corp., Re 

IN THE MATTER OF SECTION II OF THE COMPANIES' CREDITORS ARRANGEMENT ACT, R.S.C. 1985, c. 
C-36, AS AMENDED 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF CANWEST GLOBAL 
COMMUNICATIONS AND THE OTHER APPLICANTS 

Ontario Superior Court of Justice [Commercial List] 

Pepall J. 

Judgment: July 28, 20 I 0 
Docket: CV -09-8396-00CL 

©Thomson Reuters Canada Limited or its Licensors (excluding individual court documents). All rights reserved. 

Counsel: Lyndon Barnes, Jeremy Dacks, Shawn Irving for CMI Entities 

David Byers, Marie Konyukhova for Monitor 

Robin B. Schwill, Vince Mercier for Shaw Communications Inc. 

Derek Bell for Canwest Shareholders Group (the "Existing Shareholders") 

Mario Forte for Special Committee ofthe Board of Directors 

Robert Chadwick, Logan Willis for Ad Hoc Committee ofNoteholders 

Amanda Darrach for Can west Retirees 

Peter Osborne for Management Directors 

Steven Weisz for CIBC Asset-Based Lending Inc. 

Subject: Insolvency; Corporate and Commercial 

Bankruptcy and insolvency --- Companies' Creditors Arrangement Act - Arrangements - Approval by court -
11 Fair and reasonablerr 
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Debtors were group of related companies that successfully applied for protection under Companies' Creditors Ar
rangement Act- Competitor agreed to acquire all of debtors' television broadcasting interests - Acquisition price 
was to be used to satisfY claims of certain senior subordinated noteholders and certain other creditors - All of tele
vision company's equity-based compensation plans would be terminated and existing shareholders would not receive 
any compensation- Remaining debtors would likely be liquidated, wound-up, dissolved, placed into bankruptcy, or 
otherwise abandoned- Noteholders and other creditors whose claims were to be satisfied voted overwhelmingly in 
favour of plan of compromise, arrangement, and reorganization- Debtors brought application for order sanctioning 
plan and for related relief- Application granted- All statutory requirements had been satisfied and no unauthorized 
steps had been taken - Plan was fair and reasonable - Unequal distribution amongst creditors was fair and rea
sonable in this case- Size ofnoteholder debt was substantial and had been guaranteed by several debtors- Note
holders held blocking position in any restructuring and they had been cooperative in exploring alternative outcomes
No other alternative transaction would have provided greater recovery than recoveries contemplated in plan- Ad
ditionally, there had not been any oppression of creditor rights or unfairness to shareholders- Plan was in public 
interest since it would achieve going concern outcome for television business and resolve various disputes. 

Cases considered by Pepa/1 J.: 

Air Canada, Re (2004), 2004 CarswellOnt 469, 47 C.B.R. (4th) 169 (Ont. S.C.J. [Commercial List])- referred to 

A&M Cookie Co. Canada, Re (2009), 2009 CarswellOnt 3473 (Ont. S.C.J. [Commercial List])- referred to 

Armbro Enterprises Inc., Re (1993). 1993 CarswellOnt 241, 22 C.B.R. (3d) 80 (Ont. Bktcy.)- considered 

ATE Financial v. Metcalfe & Mansfield Alternative Investments II Corp. (2008), 2008 ONCA 587. 2008 Car
swellOnt 4811, (sub nom. Metcalfe & Mansfield Alternative Investments li Corp., Rei 240 O.A.C. 245. (sub nom. 
Metcalfe & Mansfield Alternative Investments If Corp., Rei 296 D.L.R. (4th) 135, (sub nom. Metcalfe & Mans
field Alternative Investments If Corp., Rei 92 O.R. (3d) 513,45 C.B.R. (5th) 163, 47 B.L.R. (4th) 123 (Ont. C.A.) 
-considered 

Beatrice Foods Inc., Re (1996), 43 C.B.R. (4th) 10. 1996 CarswellOnt 5598 (Ont. Gen. Div. [Commercial List]) 
- referred to 

Cadillac Fairview Inc., Re (1995), 1995 CarswellOnt 3702 (Ont. Gen. Div. [Commercial List])- referred to 

Calpine Canada Energy Ltd, Re (2007). 2007 CarsweliAita 1050,2007 ABQB 504, 35 C.B.R. (5th) I, 415 A.R. 
196, 33 B.L.R. (4th) 68 (Alta. Q.B.)- referred to 

Canadian Airlines Corp., Re (2000), (200011 0 W. W.R. 269. 20 C.B.R. (4th) 1, 84 Alta. L.R. (3d) 9, 9 B.L.R. (3d) 
41, 2000 CarsweliAita 662, 2000 ABOB 442, 265 A.R. 201 (Alta. Q.B.)- considered 

Canadian Airlines Corp., Re (2000), 2000 CarswellAlta 919. [2000] 10 W.W.R. 314, 20 C.B.R. (4th) 46, 84 Alta. 
L.R. (3d) 52,9 B.L.R. C3d) 86,2000 ABCA 238.266 A.R. 131,228 W.A.C. 131 (Alta. C.A. [In Chambers])
referred to 

Canadian Airlines Corp., Re (2000), 88 Alta. L.R. (3d) 8, 2001 ABCA 9. 2000 CarsweliAita 1556, [20011 4 
W.W.R. I, 277 A.R. 179. 242 W.A.C. 179 (Alta. C.A.)- referred to 

Canadian Airlines Corp., Re (2001). 2001 CarsweliAlta 888.2001 CarsweliAita 889,275 N.R. 386 (note). 293 
A.R. 351 (note), 257 W.A.C. 351 (note) (S.C.C.)- referred to 
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Laidlaw, Re (2003). 39 C.B.R. (4th) 239.2003 CarsweliOnt 787 (Ont. S.C.J.)- referred to 

MEl Computer Technology Group Inc., Re (2005). 2005 CarsweiiOue 13408 (Que. S.C.)- referred to 

Olympia & York Developments Ltd. v. Royal Trust Co. (1993), 17 C.B.R. (3d) 1, (sub nom. 0/vmpia & York 
Developments Ltd .. Rei 12 O.R. (3d) 500. 1993 Carswell Out 182 (Ont. Gen. Div.)- referred to 

Uniforet inc., Re (2003). 43 C.B.R. (4th) 254, 2003 CarswellOue 3404 (Que. S.C.)- considered 

Statutes considered: 

Canada Business Corporations Act, R.S.C. 1985, c. C-44 

s. 173 - considered 

s. 173(l)(e)- considered 

s. 173(1)(h)- considered 

s. 191 - considered 

s. 191(1) "reorganization" (c)- considered 

s. 191(2)- referred to 

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 

Generally- referred to 

s. 2(1) "debtor company"- referred to 

s. 6- considered 

s. 6(1)- considered 

s. 6(2)- considered 

s. 6(3)- considered 

s. 6(5)- considered 

s. 6(6)- considered 

s. 6(8)- referred to 

s. 36- considered 
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APPLICATION by debtors for order sanctioning plan of compromise, arrangement, and reorganization and for related 
relief. 

Pepall J.: 

This is the culmination of the Companies' Creditors Arrangement Act[FN1] restructuring of the CMI Entities. 
The proceeding started in court on October 6, 2009, experienced numerous peaks and valleys, and now has resulted in 
a request for an order sanctioning a plan of compromise, arrangement and reorganization (the "Plan"). It has been a 
short road in relative terms but not without its challenges and idiosyncrasies. To complicate matters, this restructuring 
was hot on the heels of the amendments to the CCAA that were introduced on September 18,2009. Nonetheless, the 
CMI Entities have now successfully concluded a Plan for which they seek a sanction order. They also request an order 
approving the Plan Emergence Agreement, and other related relief. Lastly, they seek a post-filing claims procedure 
order. 

2 The details of this restructuring have been outlined in numerous previous decisions rendered by me and I do not 
propose to repeat all of them. 

The Plan and its Implementation 

3 The basis for the Plan is the amended Shaw transaction. It will see a wholly owned subsidiary of Shaw Com
munications Inc. ("Shaw") acquire all of the interests in the free-to-air television stations and subscription-based 
specialty television channels currently owned by Canwest Television Limited Partnership ("CTLP") and its subsidi
aries and all of the interests in the specialty television stations currently owned by CW Investments and its subsidi
aries, as well as certain other assets of the CMI Entities. Shaw will pay to CMI US $440 million in cash to be used by 
CMI to satisfy the claims of the 8% Senior Subordinated Noteholders (the "Noteholders") against the CMI Entities. In 
the event that the implementation ofthe Plan occurs after September 30,2010, an additional cash amount of US $2.9 
million per month will be paid to CMI by Shaw and allocated by CMI to the Noteholders. An additional $38 million 
will be paid by Shaw to the Monitor at the direction ofCMI to be used to satisfy the claims of the Affected Creditors 
(as that term is defined in the Plan) other than the Noteholders, subject to a pro rata increase in that cash amount for 
certain restructuring period claims in certain circumstances. 

4 In accordance with the Meeting Order, the Plan separates Affected Creditors into two classes for voting pur-
poses: 

(a) the Noteholders; and 

(b) the Ordinary Creditors. Convenience Class Creditors are deemed to be in, and to vote as, members of the 
Ordinary Creditors' Class. 

5 The Plan divides the Ordinary Creditors' pool into two sub-pools, namely the Ordinary CTLP Creditors' 
Sub-pool and the Ordinary CMI Creditors' Sub-pool. The former comprises two-thirds of the value and is for claims 
against the CTLP Plan Entities and the latter reflects one-third of the value and is used to satisfy claims against Plan 
Entities other than the CTLP Plan Entities. In its 16th Report, the Monitor performed an analysis of the relative value of 
the assets of the CMI Plan Entities and the CTLP Plan Entities and the possible recoveries on a going concern liqui
dation and based on that analysis, concluded that it was fair and reasonable that Affected Creditors of the CTLP Plan 
Entities share pro rata in two-thirds of the Ordinary Creditors' pool and Affected Creditors of the Plan Entities other 
than the CTLP Plan Entities share pro rata in one-third of the Ordinary Creditors' pool. 

6 It is contemplated that the Plan will be implemented by no later than September 30, 20 I 0. 
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7 The Existing Shareholders will not be entitled to any distributions under the Plan or other compensation from 
the CMI Entities on account of their equity interests in Canwest Global. All equity compensation plans ofCanwest 
Global will be extinguished and any outstanding options, restricted share units and other equity-based awards out
standing thereunder will be terminated and cancelled and the participants therein shall not be entitled to any distri
butions under the Plan. 

8 On a distribution date to be determined by the Monitor following the Plan implementation date, all Affected 
Creditors with proven distribution claims against the Plan Entities will receive distributions from cash received by 
CMI (or the Monitor at CMI's direction) from Shaw, the Plan Sponsor, in accordance with the Plan. The directors and 
officers of the remaining CMI Entities and other subsidiaries of Canwest Global will resign on or about the Plan 
implementation date. 

9 Following the implementation of the Plan, CTLP and CW Investments will be indirect, wholly-owned subsid
iaries of Shaw, and the multiple voting shares, subordinate voting shares and non-voting shares of Can west Global will 
be delisted from the TSX Venture Exchange. It is anticipated that the remaining CMI Entities and certain other sub
sidiaries of Canwest Global will be liquidated, wound-up, dissolved, placed into bankruptcy or otherwise abandoned. 

10 In furtherance of the Minutes of Settlement that were entered into with the Existing Shareholders, the articles 
ofCanwest Global will be amended under section 191 of the CBCA to facilitate the settlement. In particular, Canwest 
Global will reorganize the authorized capital ofCanwest Global into (a) an unlimited number of new multiple voting 
shares, new subordinated voting shares and new non-voting shares; and (b) an unlimited number of new non-voting 
preferred shares. The terms ofthe new non-voting preferred shares will provide for the mandatory transfer ofthe new 
preferred shares held by the Existing Shareholders to a designated entity affiliated with Shaw for an aggregate amount 
of $11 million to be paid upon delivery by Canwest Global of the transfer notice to the transfer agent. Following 
delivery of the transfer notice, the Shaw designated entity will donate and surrender the new preferred shares acquired 
by it to Can west Global for cancellation. 

II Canwest Global, CMI, CTLP, New Can west, Shaw, 7316712 and the Monitor entered into the Plan Emergence 
Agreement dated June 25, 2010 detailing certain steps that will be taken before, upon and after the implementation of 
the plan. These steps primarily relate to the funding of various costs that are payable by the CMI Entities on emergence 
from the CCAA proceeding. This includes payments that will be made or may be made by the Monitor to satisfY 
post-filing amounts owing by the CMI Entities. The schedule of costs has not yet been finalized. 

Creditor Meetings 

12 Creditor meetings were held on July 19, 2010 in Toronto, Ontario. Support for the Plan was overwhelming. 
I 00% in number representing I 00% in value of the beneficial owners ofthe 8% senior subordinated notes who pro
vided instructions for voting at the Noteholder meeting approved the resolution. Beneficial Noteholders holding 
approximately 95% of the principal amount of the outstanding notes validly voted at the Noteholder meeting. 

13 The Ordinary Creditors with proven voting claims who submitted voting instructions in person or by proxy 
represented approximately 83% of their number and 92% of the value of such claims. In excess of99% in number 
representing in excess of 99% in value of the Ordinary Creditors holding proven voting claims that were present in 
person or by proxy at the meeting voted or were deemed to vote in favour of the resolution. 

Sanction Test 

14 Section 6(1) of the CCAA provides that the court has discretion to sanction a plan of compromise or ar
rangement if it has achieved the requisite double majority vote. The criteria that a debtor company must satisfY in 
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seeking the court's approval are: 

(a) there must be strict compliance with all statutory requirements; 

(b) all material filed and procedures carried out must be examined to determine if anything has been done or 
purported to be done which is not authorized by the CCAA; and 

(c) the Plan must be fair and reasonable. 

See Canadian Airlines Com .. Re[FN2] 

(a) Statutory Requirements 

15 I am satisfied that all statutory requirements have been met. I already determined that the Applicants qualified 
as debtor companies under section 2 of the CCAA and that they had total claims against them exceeding $5 million. 
The notice of meeting was sent in accordance with the Meeting Order. Similarly, the classification of Affected 
Creditors for voting purposes was addressed in the Meeting Order which was unopposed and not appealed. The 
meetings were both properly constituted and voting in each was properly carried out. Clearly the Plan was approved by 
the requisite majorities. 

16 Section 6(3), 6(5) and 6(6) of the CCAA provide that the court may not sanction a plan unless the plan contains 
certain specified provisions concerning crown claims, employee claims and pension claims. Section 4.6 of Plan pro
vides that the claims listed in paragraph (I) of the definition of "Unaffected Claims" shall be paid in full from a fund 
known as the Plan Implementation Fund within six months of the sanction order. The Fund consists of cash, certain 
other assets and further contributions from Shaw. Paragraph (I) of the definition of "Unaffected Claims" includes any 
Claims in respect of any payments referred to in section 6(3), 6(5) and 6(6) of the CCAA. I am satisfied that these 
provisions of section 6 of the CCAA have been satisfied. 

(b) Unauthorized Steps 

17 In considering whether any unauthorized steps have been taken by a debtor company, it has been held that in 
making such a determination, the court should rely on the parties and their stakeholders and the reports ofthe Monitor: 
Canadian Airlines Com., Re[FN3]. 

18 The CMI Entities have regularly filed affidavits addressing key developments in this restructuring. In addition, 
the Monitor has provided regular reports (17 at last count) and has opined that the CMI Entities have acted and con
tinue to act in good faith and with due diligence and have not breached any requirements under the CCAA or any order 
of this court. !fit was not obvious from the hearing on June 23, 2010, it should be stressed that there is no payment of 
any equity claim pursuant to section 6(8) of the CCAA. As noted by the Monitor in its 16'h Report, settlement with the 
Existing Shareholders did not and does not in any way impact the anticipated recovery to the Affected Creditors of the 
CMI Entities. Indeed I referenced the inapplicability of section 6(8) of the CCAA in my Reasons of June 23,2010. The 
second criterion relating to unauthorized steps has been met. 

(c) Fair and Reasonable 

19 The third criterion to consider is the requirement to demonstrate that a plan is fair and reasonable. As Papemy 
J. (as she then was) stated in Canadian Airlines Corp .. Re: 

The court's role on a sanction hearing is to consider whether the plan fairly balances the interests of all stake-
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holders. Faced with an insolvent organization, its role is to look forward and ask: does this plan represent a fair 
and reasonable compromise that will permit a viable commercial entity to emerge? It is also an exercise in as
sessing current reality by comparing available commercial alternatives to what is offered in the proposed 
plan.[FN4] 

20 My discretion should be informed by the objectives of the CCAA, namely to facilitate the reorganization of a 
debtor company for the benefit ofthe company, its creditors, shareholders, employees and in many instances, a much 
broader constituency of affected persons. 

21 In assessing whether a proposed plan is fair and reasonable, considerations include the following: 

(a) whether the claims were properly classified and whether the requisite majority of creditors approved the 
plan; 

(b) what creditors would have received on bankruptcy or liquidation as compared to the plan; 

(c) alternatives available to the plan and bankruptcy; 

(d) oppression of the rights of creditors; 

(e) unfairness to shareholders; and 

(f) the public interest. 

22 I have already addressed the issue of classification and the vote. Obviously there is an unequal distribution 
amongst the creditors of the CMI Entities. Distribution to the Noteholders is expected to result in recovery of prin
cipal, pre-filing interest and a portion of post-filing accrued and default interest. The range of recoveries for Ordinary 
Creditors is much less. The recovery of the Noteholders is substantially more attractive than that of Ordinary Credi
tors. This is not unheard of. In Armbro Enterprises Inc., Re[FN5] Blair J. (as he then was) approved a plan which 
included an uneven allocation in favour of a single major creditor, the Royal Bank, over the objection of other cred
itors. Blair J. wrote: 

"I am not persuaded that there is a sufficient tilt in the allocation ofthese new common shares in favour of RBC to 
justify the court in interfering with the business decision made by the creditor class in approving the proposed 
Plan, as they have done. RBC's cooperation is a sine qua non for the Plan, or any Plan, to work and it is the only 
creditor continuing to advance funds to the applicants to finance the proposed re-organization."[FN6] 

23 Similarly, in Uniforet inc .. Re[FN7] a plan provided for payment in full to an unsecured creditor. This treat
ment was much more generous than that received by other creditors. There, the Quebec Superior Court sanctioned the 
plan and noted that a plan can be more generous to some creditors and still fair to all creditors. The creditor in question 
had stepped into the breach on several occasions to keep the company afloat in the four years preceding the filing of 
the plan and the court was of the view that the conduct merited special treatment. See also Romaine J.'s orders dated 
October 26, 2009 in SemCanada Crude Company eta/. 

24 I am prepared to accept that the recovery for the Noteholders is fair and reasonable in the circumstances. The 
size ofthe Noteholder debt was substantial. CMI's obligations under the notes were guaranteed by several of the CMl 
Entities. No issue has been taken with the guarantees. As stated before and as observed by the Monitor, the Note
holders held a blocking position in any restrocturing. Furthermore, the liquidity and continued support provided by the 
Ad Hoc Committee both prior to and during these proceedings gave the CMI Entities the opportunity to pursue a going 
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concern restrnctnring of their businesses. A description of the role of the Noteholders is found in Mr. Strike's affidavit 
sworn July 20, 20 I 0, filed on this motion. 

25 Turning to alternatives, the CMI Entities have been exploring strategic alternatives since February, 2009. 
Between November, 2009 and February, 2010, RBC Capital Markets conducted the equity investment solicitation 
process of which I have already commented. While there is always a theoretical possibility that a more advantageous 
plan could be developed than the Plan proposed, the Monitor has concluded that there is no reason to believe that 
restarting the equity investment solicitation process or marketing I 00% of the CMI Entities assets would result in a 
better or equally desirable outcome. Furthermore, restarting the process could lead to operational difficulties including 
issues relating to the CMI Entities' large studio suppliers and advertisers. The Monitor has also confirmed that it is 
unlikely that the recovery for a going concern liquidation sale of the assets of the CMI Entities would result in greater 
recovery to the creditors of the CMI Entities. I am not satisfied that there is any other alternative transaction that would 
provide greater recovery than the recoveries contemplated in the Plan. Additionally, I am not persuaded that there is 
any oppression of creditor rights or unfairness to shareholders. 

26 The last consideration I wish to address is the public interest. If the Plan is implemented, the CMI Entities will 
have achieved a going concern outcome for the business of the CTLP Plan Entities that fully and finally deals with the 
Goldman Sachs Parties, the Shareholders Agreement and the defaulted 8% senior subordinated notes. It will ensure 
the continuation of employment for substantially all ofthe employees of the Plan Entities and will provide stability for 
the CMI Entities, pensioners, suppliers, customers and other stakeholders. In addition, the Plan will maintain for the 
general public broad access to and choice of news, public and other information and entertainment programming. 
Broadcasting of news, public and entertainment programming is an important public service, and the bankruptcy and 
liquidation of the CMI Entities would have a negative impact on the Canadian public. 

27 I should also mention section 36 of the CCAA which was added by the recent amendments to the Act which 
came into force on September 18, 2009. This section provides that a debtor company may not sell or otherwise dispose 
of assets outside the ordinary course of business unless authorized to do so by a court. The section goes on to address 
factors a court is to consider. In my view, section 36 does not apply to transfers contemplated by a Plan. These 
transfers are merely steps that are required to implement the Plan and to facilitate the restructuring of the Plan Entities' 
businesses. Furthermore, as the CMI Entities are seeking approval of the Plan itself, there is no risk of any abuse. 
There is a further safeguard in that the Plan including the asset transfers contemplated therein has been voted on and 
approved by Affected Creditors. 

28 The Plan does include broad releases including some third party releases. In ATB Financial v. Metcal(e & 
Mansfield Alternative Investments II Corp. [FN8], the Ontario Court of Appeal held that the CCAA court has juris
diction to approve a plan of compromise or arrangement that includes third party releases. The Metcal& case was 
extraordinary and exceptional in natnre. It responded to dire circumstances and had a plan that included releases that 
were fundamental to the restrnctnring. The Court held that the releases in question had to be justified as part of the 
compromise or arrangement between the debtor and its creditors. There must be a reasonable connection between the 
third party claim being compromised in the plan and the restructuring achieved by the plan to warrant inclusion of the 
third party release in the plan. 

29 In the Metcalfe decision, Blair J.A. discussed in detail the issue of releases of third parties. I do not propose to 
revisit this issue, save and except to stress that in my view, third party releases should be the exception and should not 
be requested or granted as a matter of course. 

30 In this case, the releases are broad and extend to include the Noteholders, the Ad Hoc Committee and others. 
Fraud, wilful misconduct and gross negligence are excluded. I have already addressed, on numerous occasions, the 
role of the Noteholders and the Ad Hoc Committee. I am satisfied that the CMI Entities would not have been able to 
restructure without materially addressing the notes and developing a plan satisfactory to the Ad Hoc Committee and 
the Noteholders. The release of claims is rationally connected to the overall purpose of the Plan and full disclosure of 
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the releases was made in the Plan, the information circular, the motion material served in connection with the Meeting 
Order and on this motion. No one has appeared to oppose the sanction of the Plan that contains these releases and they 
are considered by the Monitor to be fair and reasonable. Under the circmnstances, I am prepared to sanction the Plan 
containing these releases. 

3 I Lastly, the Monitor is ofthe view that the Plan is advantageous to Affected Creditors, is fair and reasonable and 
recommends its sanction. The board, the senior management of the CMI Entities, the Ad Hoc Committee, and the CMI 
CRA all support sanction ofthe Plan as do all those appearing today. 

32 In my view, the Plan is fair and reasonable and I am granting the sanction order requested. [FN9] 

33 The Applicants also seek approval of the Plan Emergence Agreement. The Plan Emergence Agreement out
lines steps that will be taken prior to, upon, or following implementation of the Plan and is a necessary corollary ofthe 
Plan. It does not confiscate the rights of any creditors and is necessarily incidental to the Plan. I have the jurisdiction to 
approve such an agreement: Air Canada. Re[FN I OJ and Calpine Canada Energv Ltd.. Re[FN I I] I am satisfied that the 
agreement is fair and reasonable and should be approved. 

34 It is proposed that on the Plan implementation date the articles ofCanwest Global will be amended to facilitate 
the settlement reached with the Existing Shareholders. Section 191 of the CBCA permits the court to order necessary 
amendments to the articles of a corporation without shareholder approval or a dissent right. In particular, section 
19I(I)(c) provides that reorganization means a court order made under any other Act of Parliament that affects the 
rights among the corporation, its shareholders and creditors. The CCAA is such an Act: Beatrice Foods Inc .. 
Re[FN12] and Laidlaw. Re[FNI3l. Pursuant to section I 91 (2), if a corporation is subject to a subsection (I) order, its 
articles may be amended to effect any change that might lawfully be made by an amendment under section I 73. 
Section 173(I)(e) and (h) ofthe CBCA provides that: 

(I) Subject to sections I 76 and I 77, the articles of a corporation may by special resolution be amended to 

(e) create new classes of shares; 

(h) change the shares of any class or series, whether issued or unissued, into a different number of 
shares of the same class or series or into the same or a different number of shares of other classes or 
series. 

35 Section 6(2) of the CCAA provides that if a court sanctions a compromise or arrangement, it may order that the 
debtor's constating instrument be amended in accordance with the compromise or arrangement to reflect any change 
that may lawfully be made under federal or provincial law. 

36 In exercising its discretion to approve a reorganization under section 191 of the CBCA, the court must be 
satisfied that: (a) there has been compliance with all statutory requirements; (b) the debtor company is acting in good 
faith; and (c) the capital restructuring is fair and reasonable: A&M Cookie Co. Canada, Re[FN 14] and MEl Computer 
Technologv Group Inc., Re[FN15] 

37 I am satisfied that the statutory requirements have been met as the contemplated reorganization falls within the 
conditions provided for in sections 191 and 173 of the CBCA. I am also satisfied that Canwest Global and the other 
CMI Entities were acting in good faith in attempting to resolve the Existing Shareholder dispute. Furthermore, the 
reorganization is a necessary step in the implementation ofthe Plan in that it facilitates agreement reached on June 23, 
2010 with the Existing Shareholders. In my view, the reorganization is fair and reasonable and was a vital step in 
addressing a significant impediment to a satisfactory resolution of outstanding issues. 
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38 A post-filing claims procedure order is also sought. The procedure is designed to solicit, identify and quantify 
post-filing claims. The Monitor who participated in the negotiation of the proposed order is satisfied that its terms are 
fair and reasonable as am I. 

39 In closing, I would like to say that generally speaking, the quality of oral argument and the materials filed in 
this CCAA proceeding has been very high throughout. I would like to express my appreciation to all counsel and the 
Monitor in that regard. The sanction order and the post-filing claims procedure order are granted. 

Application granted. 

FNI R.S.C. 1985, c. C-36 as amended. 

FN2 2000 ABOB 442 (Alta. Q.B.) at para. 60, leave to appeal denied 2000 ABCA 238 (Alta. C.A. [In Chambers]), 
aft'd 200 l ABCA 9 (Alta. C.A.), leave to appeal to S.C.C. refused July 12, 2001 [200 l CarsweliAlta 888 (S.C.C.)]. 

FN3 Ibid,at para. 64 citing Olympia & York Developments Ltd. v. Royal Trust Co., [1993] O.J. No. 545 (Ont. Gen. 
Div.) and Cadillac Fairview Inc., Re, [1995] O.J. No. 274 (Ont. Gen. Div. [Commercial List]). 

FN4 Ibid, at para. 3. 

FN5 (1993). 22 C.B.R. (3d) 80 (Ont. Bktcy.). 

FN6 Ibid, at para. 6. 

FN7 (2003), 43 C.B.R. (4th) 254 (Que. S.C.). 

FN8 (2008), 92 O.R. (3d) 513 (Ont. C.A.). 

FN9 The Sanction Order is extraordinarily long and in large measure repeats the Plan provisions. In future, counsel 
should attempt to simplify and shorten these sorts of orders. 

FNlO (2004), 47 C.B.R. (4th) 169 (Ont. S.C.J. [Commercial List]). 

FN II (2007), 35 C.B.R. (5th) I (Alta. Q.B.). 

FNI2 (1996), 43 C.B.R. (4th) 10 (On!. Gen. Div. [Commercial List]). 

FN13 (2003), 39 C.B.R. (4th) 239 (Ont. S.C.J.). 

FN14 [2009] O.J. No. 2427 (Ont. S.C.J. [Commercial List]) at para. 8/ 

FN15 [2005] Q.J. No. 22993 (Que. S.C.) at para. 9. 

END OF DOCUMENT 
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Angiotech Pharmaceuticals Inc., Re 

In the Matter of the Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended 

And In the Matter of a Plan of Compromise or Arrangement of Angiotech Pharmaceuticals, Inc. and the other Peti
tioners Listed on Schedule "A" (Petitioners) 

British Columbia Supreme Court [In Chambers] 

Paul Walker J. 

Heard: April 6, 20 I I 
Oral reasons: April 6, 2011 

Docket: Vancouver Sll0587 
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Counsel: J. Dacks, M. Wasserman, D. Gruber, R. Morse for Angiotech Pharmaceutics, Inc. 

S. Jones for Angiotech Pharmaceutics 

J. Grieve, K. Jackson for Alvarez & Marsal Canada Inc. 

R. Chadwick, L. Willis for Consenting Noteholders 

M. Buttery for U.S. Bank National Association 

Subject: Corporate and Commercial; Insolvency 

Business associations --- Specific matters of corporate organization- Shareholders - Meetings - General princi
ples 

Bankruptcy and insolvency --- Companies' Creditors Arrangement Act - Arrangements - Approval by court -
"Fair and reasonable" 

Debtor company sought protection of Companies' Creditors Arrangement Act- Petitioners proposed amended plan 
to effect settlement of claims; implement recapitalization of subordinated notes; and enable petitioners to sustain 
sufficient current and future liquidity - Plan was unanimously approved by creditors and monitor - Petitioners 
brought application for order to sanction amended plan- Application granted- Plan should be sanctioned because 
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it met statutory criteria set out in s. 61 of Act; it was fair and reasonable; and it was in best interests of creditors and 
public- Plan would enable petitioners to keep operating as going concerns; promote continued employment of many 
of petitioners' employees; allow creditors and others with economic interest in petitioners to derive far greater benefit 
than would result from bankruptcy or liquidation; and permit important medical products sold and distributed by 
petitioners to continue to be made available - Amendments to plan contemplating distribution of new common 
shares in aggregate amount of3.5 per cent afforded greater benefit to all creditors who chose to and were qualified to 
take them - Amendments to plan calling for liquidity election provided greater benefits to creditors who were not 
able, or chose not, to participate in share offering- Proposed release contained in plan was rationally connected to 
purpose of plan, was necessary for implementation of plan, and met tests set out in jurisprudence. 

Bankruptcy and insolvency --- Companies' Creditors Arrangement Act- Arrangements- Miscellaneous 

Debtor company sought protection of Companies' Creditors Arrangement Act ("CCAA ") - Petitioners proposed 
amended plan to effect settlement of claims; implement recapitalization of subordinated notes; and enable petitioners 
to sustain sufficient current and future liquidity- Plan was unanimously approved by creditors and monitor- Pe
titioners brought application for order to sanction amended plan- Application granted on other grounds- Court has 
jurisdiction pursuant to CCAA and Business Corporations Act to dispense with calling of meeting of existing 
shareholders in order to amend articles of Canadian petitioner- Section 6(8) of CCAA prohibits plan that calls for 
distribution to pay equity claim where non-equity claims cannot be paid in full- Evidence disclosed that this was not 
possible in present case- Even if it could be said that combined effect of ss. 6(8) and 6(2) of CCAA did not remove 
requirement for shareholders' meeting, requirement should be dispensed with in circumstances of case - To do 
otherwise, so that meeting was held, would cause persons who no longer had economic interest in company to acquire 
functional veto. 

Cases considered by Paul Walker J.: 

ATE Financial v. Metcalfe & Mansfield Alternative Investments II Corp. (2008). 2008 ONCA 587. 2008 Car
swellOnt 4811, (sub nom. Metcalfe & Mansfield Alternative Investments II Corp., Rei 240 O.A.C. 245. I sub nom. 
Metcalfe & Mansfield Alternative Investments II Com., Rei 296 D.L.R. (4th) 135. (sub nom. Metcalfe & Mans
fieldAlternativelnvestments II Corp .. Rei 92 O.R. (3d) 513, 45 C.B.R. (5th) 163. 47 B.L.R. (4th) 123 (Ont. C.A.) 
-followed 

Canadian Airlines Corp., Re(2000), [2000]10 W.W.R. 269.20 C.B.R. (4th) 1. 84 Alta. L.R. (3dl 9. 9 B.L.R. (3d) 
41,2000 CarsweliAita 662, 2000 ABQB 44?, 265 A.R. 201 (Alta. Q.B.)- referred to 

Canadian Airlines Corp., Re (2000), 2000 CarswellA1ta 919. [2000]10 W.W.R. 314,20 C.B.R. (4th) 46. 84 Alta. 
L.R. (3dl 52, 9 B.L.R. (3d) 86. 2000 ABCA 238, 266 A.R. 131. 228 W.A.C. 131 (Alta. C.A. [In Chambers])
referred to 

Canwest Global Communications Corp., Re (2010), 70 C.B.R. (5th) I, 2010 ONSC 4209.20 I 0 Carswell On! 5510 
(Ont. S.C.J. [Commercial List])- followed 

Muscletech Research & Development Inc., Re (2006), 25 C.B.R. (5th) 231, 2006 CarswellOnt 6230 (Ont. S.C.J.) 
-followed 

Xillix Technologies Corp., Re (June 21, 2007), Doc. Vancouver S066835 (B.C. S.C.)- referred to 

Statutes considered: 

Business Corporations Act, S.B.C. 2002, c. 57 
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Generally - referred to 

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 

Generally - referred to 

s. 6(2)- considered 

s. 6(8)- considered 

s. 6 I - considered 

APPLICATION for order to sanction plan proposed by petitioners in proceeding under Companies' Creditors Ar
rangement Act. 

Paul Walker J.: 

The application before me is for an order to sanction the plan (as amended) proposed by the petitioners and 
approved by the monitor in the Angiotech CCAA proceeding. 

2 I fmd that the proposed plan has several purposes, which include: 

(a) effecting a compromise, settlement, and payment of all affected claims; 

(b) implementing a recapitalization of subordinated notes; and 

(c) enabling the petitioners to sustain sufficient current and future liquidity in order to enhance their short and 
long term viability. 

3 The plan was unanimously approved at a plan approval meeting of the creditors ("creditors' meeting") held and 
conducted by the monitor in Vancouver on April4, 201 I. I am satisfied that notice of the plan, the amended plan, and 
the creditors' meeting was widely disseminated in accordance with my previous orders. 

4 The total value of the notes held by subordinated noteholders is approximately $266 million. It is noteworthy 
that the noteholders which held subordinated notes having a value of approximately $234 million voted in favour of 
the plan at the creditors' meeting. 

5 No objection to the plan has been taken by any employee, past or present, or the existing common shareholders 
whose interests will be extinguished by the plan. 

6 The plan as amended contains the following key elements, which are set out in the affidavit ofK. Thomas Bailey 
sworn on March 31,201 I at para. 31: 

(a) New Common Shares will be issued to Affected Creditors with Distribution Claims who have not made 
valid Cash Elections or Liquidity Elections (as defined below) and distributions of cash will be made to 
Convenience Class Creditors and Affected Creditors that have made valid Liquidity Elections; 

(b) the Subordinated Notes, the Subordinated Note Indenture and all Subordinated Note Obligations will be 
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irrevocably and finally cancelled and eliminated except for the limited purposes provided in section 4.5 of the 
Plan; 

(c) all Affected Claims will be discharged and released; 

(d) the Existing Shares and options and the Shareholder Rights Agreement will be cancelled without any 
liability, payment or other compensation to Existing Shareholders in respect thereof; 

(e) Angiotech US will repay to Wells Fargo and the DIP Lender, as applicable, any and all outstanding Se
cured Lender Obligations; 

(f) Angiotech will make payment to the KElP Participants of amounts owing under the KElP at the time 
specified and in accordance with the terms of the KElP; 

(g) Angiotech will make grants of New Common Shares and options to acquire New Common Shares pur
suant to the terms of the MIP; 

(h) Angiotech's Notice of Articles will be amended to, among other things, create an unlimited number of 
New Common Shares in order to provide flexibility for the recapitalized Angiotech on a going forward basis; 

(i) Angiotech will transfer to the Monitor the aggregate of all Cash Elected Amounts and Liquidity Election 
Payments (as defined below) to be held in escrow in one or more separate interest-bearing accounts for dis
tributions to Convenience Class Creditors and Affected Creditors that have made valid Liquidity Elections, 
as applicable; 

(j) the Board of Directors of Angiotech will be replaced by a new Board of Directors; and 

(k) the Petitioners, the Monitor, Blackstone, the Subordinated Note Indenture Trustee, the Advisors, Wells 
Fargo, the DIP Lender, the Subordinated Noteholders and, among others, present and former shareholders, 
affiliates, subsidiaries, directors, officers and employees of the foregoing will be granted a release and dis
charge from liability in connection with, among other things, the CCAA proceeding and the Plan. 

7 I am satisfied from my review of the evidence that the plan, if implemented, would: 

(a) enable the petitioners to continue to operate as going concerns; 

(b) facilitate and promote continued employment of a substantial number of the petitioners' employees; 

(c) allow creditors and other persons with an economic interest in the petitioners to derive a far greater benefit 
than would result from a bankruptcy or liquidation; and 

(c) permit important medical products sold and distributed by the petitioners to continue to be made available 
to the public worldwide. 

8 The amendments to the plan that now contemplate distribution of newly issued common shares in an aggregate 
amount of3.5% afford greater benefit to all affected creditors who choose to and are qualified to take them. 

9 As well, the amendments to the plan calling for a liquidity election provide greater benefits to creditors who are 
not able, or choose not, to participate in the share offering. 
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I 0 I am also satisfied that the Court has jurisdiction to dispense with the calling of a meeting of existing share
holders in order to amend the articles of the Canadian petitioner. I am satisfied that I have that jurisdiction pursuant to 
the Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 ("CCAA") and the Business Corporations Act, 
S.B.C. 2002, c. 57. I say that because I am of the view that s. 6(8) of the CCAA prohibits a plan that calls for a dis
tribution to pay an equity claim where non-equity claims cannot be paid in full: Canadian Airlines Corp., Re. 2000 
ABQB 442 (Alta. Q.B.) at paras. 143 and 145, aff'd at 2000 ABCA 238 (Alta. C.A. [In Chambers]). The evidence 
discloses that this is not possible in this case. 

II Even if it could be said that the combined effect of ss. 6(8) and 6(2) of the CCAA do not remove the re
quirement for a shareholders' meeting, I am satisfied that the requirement should be dispensed with in the circum
stances of this case. To do otherwise, so that a meeting is held, would cause persons who no longer have an economic 
interest in the company to acquire a functional veto: Xillix Technologies Corp., Re (June 21, 2007). Doc. Vancouver 
S066835 (B.C. S.C.). 

12 I am also satisfied that the proposed release contained in the plan is rationally connected to the purpose of the 
plan, it is necessary for the implementation of the plan, and it meets the tests set out in Muscletech Research & De
velopment Inc., Re (2006), 25 C.B.R. (5th) 231 (Ont. S.C.J.); ATB Financial v. Metcalfe & Mansfield Alternative 
Investments II Corp. (2008), 92 O.R. (3d) 513 (Ont. C.A.); and Canwest Global Communications Corp., Re. 2010 
ONSC 4209 (Ont. S.C.J. [Commercial List]). 

13 The creditors who are protected by the the release were instrumental in facilitating the reorganization of the 
petitioners' affairs as a going concern. Further, their efforts led to the development of a plan that meets the objectives 
set out in the CCAA. 

14 The reorganization facilitated by those creditors provides greater benefits to all of the creditors than would 
otherwise be realized if the petitioners had been liquidated. 

15 In conclusion, I am satisfied that the plan should be sanctioned because: 

(a) it meets the statutory criteria set out ins. 61 of the CCAA; 

(b) it is fair and reasonable; and 

(c) it is in the best interests of the creditors and the public. 

Application granted 

END OF DOCUMENT 
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AbitibiBowater inc., Re 

In The Matter ofthe Plan of Compromise or Arrangement of 

AbitibiBowater Inc., Abitibi-Consolidated Inc., Bowater Canadian Holdings Inc. and The Other Petitioners Listed on 
Schedules "A", "B" and "C" (Debtors) and Ernst & Young Inc. (Monitor) 

Quebec Superior Court 
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Heard: September20-21, 2010 
Judgment: September 23, 20 I 0 

Docket: C.S. Montreal500-ll-036133-094 

©Thomson Reuters Canada Limited or its Licensors (excluding individual court documents). All rights reserved. 

Counsel: Mr. Sean Dunphy, Me Guy P. Martel, Me Joseph Reynaud, for the Debtors 

Me Gilles Paquin, Me A vram Fishman, for the Monitor 

Mr. Robert Thornton, for the Monitor 

Me Bernard Boucher, for BI Citibank (London Branch), as Agent for Citibank, N.A. 

Me Jocelyn Perreault, for Bank ofNova Scotia (as Administrative and Collateral Agent) 

Me Marc Duchesne, Me Fran9ois Gagnon, for the Ad hoc Committee of the Senior Secured Noteholders and U.S. 
Bank National Association, Indenture Trustee for the Senior Secured Noteholders 

Mr. Frederick L. Myers, Mr. Robert J. Chadwick, for the Ad hoc Committee of Bondholders 

Mr. Michael B. Rotsztein, for Fairfax Financial Holdings Ltd. 

Me Louise H<llime Guimond, for Syndical canadien des communications, de l'energie et du papier (SCEP) et ses 
sections locales 59-N, 63, 84,84-35,88,90, 92, 101, 109, 132, 138, 139, 161,209,227,238,253,306,352,375, 1256 
et 1455 and for Syndical des employes(es) et employes(es) professionnels(-les) et de bureau- Quebec (SEPB) et les 
sections locales 110, !51 et 526 
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Me Neil Peden, Mr. Raj Sahni, for The Official Committee of Unsecured Creditors of AbitibiBowater Inc. & al. 

Me Sebastien Guy, for Cater Pillar Financial Services and Desjardins Trust inc. 

Mr. Richard Butler, for Her Majesty the Queen in Right of the Province of British Columbia and the Attorney General 
of British Columbia 

Me Louis Dumont, Mr. Neil Rabinovitch, for Aurelius Capital Management LLC and Contrarian Capital Management 
LLC 

Mr. Christopher Besant, for NPower Cogen Limited 

Mr. Len Marsella, for the Attorney General for Ontario 

Mr. Carl Holm, for Bowater Canada Finance Company 

Mr. David Ward, for Wilmington Trust US Indenture Trustee of Unsecured Notes issued by BCFC 

Subject: Insolvency 

Bankruptcy and insolvency --- Companies' Creditors Arrangement Act - Arrangements - Approval by court -
11Fair and reasonable" 

Pulp and paper company experienced financial difficulties and sought protection under Companies' Creditors Ar
rangement Act- In order to complete its restructuring process, company prepared plan of arrangement- Under 
plan, company's secured debt obligations would be paid in full while unsecured debt obligations would be converted to 
equity of reorganized entity- Monitor as well as overwhelming majority of stakeholders strongly supported plan 
while only handful of stakeholders raised limited objections- Company brought motion seeking approval of plan by 
Court- Motion granted- Sole issue to be determined was whether plan was fair and reasonable - Here, level of 
approval by creditors was significant factor to consider- Monitor's recommendation to approve plan was another 
significant factor, given his professionalism, objectivity and competence- As most of objecting parties had agreed 
upon 11Carve-out" wording to be included in Court's order, only two creditors actually objected to plan and it was 
Court's view that their objections were either ill-founded or moot- Should Court decide to go against vast majority of 
stakeholders' will and reject plan, not only would those stakeholders be adversely prejudiced but company would also 
go bankrupt- Court should not seek perfection as plan was result of many compromises and of favourable market 
window - Court was of view that it was important to allow company to move forthwith towards emergence from 
IS-month restructuring process - Therefore, Court considered it appropriate and justified to approve plan of ar
rangement. 

Faillite et insolvabilite --- Loi sur les arrangements avec les creanciers des compagnies -Arrangements - Appro
bation par le tribunal- (( Juste et equitable )) 

Compagnie papetiere a connu des problemes financiers et s'est mise sous Ia protection de Ia Loi sur les arrangements 
avec les creanciers des compagnies- Afin de completer son processus de restructuration, Ia compagnie a prepare un 
plan d'arrangement- Dans le cadre du plan, les dettes de Ia compagnie faisant !'objet d'une garantie seraient payees 
au complet landis que les dettes de Ia compagnie ne faisant pas !'objet d'une garantie seraient converties en actions de 
l'entite restructuree- Controleur de meme que Ia vaste majorite des parties interessees etaient fortement en faveur du 
plan landis qu'une poignee seulement des personnes interessees soulevaient des objections limitees- Compagnie a 
depose une requete visant !'approbation du plan par le Tribunal- Requete accueillie- Seule question a !rancher etait 
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de savoir si le plan etaitjuste et raisonnable- En l'espece, Ia proportion des creanciers s'etant prononces en faveur du 
plan etait un element important a considerer - Recommandation du controleur d'approuver le plan etait un autre 
element important, compte tenu de son professionnalisme, de son objectivite et de sa competence - Comme Ia 
majeure partie des parties s'etant prononcees contre le plan avaient donne leur accord a Ia redaction d'une clause de 
« retranchement >> destinee a faire partie de !'ordonnance du Tribunal, seuls deux creanciers s'objectaient au plan dans 
les faits et le Tribunal etait d'avis que leurs objections etaient soient sans fondement ou sans objet- S'il fallait que le 
Tribunal decide d'aller a l'encontre de Ia volonte de Ia vaste majorite des personnes interessees et de rejeter le plan, non 
seulement ces personnes subiraient-elles des impacts negatifs mais aussi Ia compagnie ferait-elle faillite- Tribunal 
ne devrait pas chercher Ia perfection puisque le plan etait le fruit de plusieurs compromis et le resultat d'une fenetre 
d'opportunite favorable en terme demarche- Tribunal etait d'avis qu'il etait important que Ia compagnie puisse des a 
present mener a son terme un processus de restructuration long de dix-huit mois - Par consequent, de !'avis du 
Tribunal, il etait approprie et justifie de sanctionner le plan d'arrangement. 

Cases considered by Climent Gascon, J.S.C.: 

AbitibiBowater Inc., Re (2009), 2009 QCCS 6459, 2009 CarswellQue 14194 (Que. S.C.)- referred to 

ATE Financial v. Metcalfe & Mansfield Alternative Investments 11 Corp. (2008), 2008 ONCA 587, 2008 Car
swellOnt 4811, (sub nom. Metcalfe & Mansfield Alternative Investments 11 Core., Rei 240 Q.A.C. 245, (sub nom. 
Metcalfe & Mansfield Alternative Investments II Corp., Rei 296 D.L.R. (4th) 135, (sub nom. Metcalfe & Mans
field Alternative Investments II Corp., Rei 92 O.R. (3d) 513,45 C.B.R. (5th) 163,47 B.L.R. (4th) 123 (Ont. C.A.) 
- referred to 

Cable Satisfaction International inc. v. Richter & Associes inc. (2004), 2004 CarswellQue 810, 48 C.B.R. (4th) 
205 (Que. S.C.)- referred to 

Charles-Auguste Fortier inc., Re (2008), 2008 Carswell Que 11376, ?008 OCCS 5388 (Que. S.C.)- referred to 

Doman Industries Ltd, Re (2003), 2003 BCSC 375,2003 CarswellBC 552, 41 C.B.R. (4th) 42 (B.C. S.C. [In 
Chambers]) -referred to 

Hy Bloom inc. c. Banque Nationale du Canada (2010), 66 C.B.R. (5th) 294,2010 OCCS 737, ?O 10 CarswellOue 
1714,2010 CarswellOue 11740, [20101 R.J.Q. 912 (Que. S.C.)-referred to 

Laidlaw, Re (2003), 39 C.B.R. (4th) 239, 2003 CarsweiiOnt 787 (Ont. S.C.J.)- referred to 

MEl Computer Technology Group Inc., Re (2005), 2005 Carswell Que 13408 (Que. S.C.)- referred to 

Northland Properties Ltd, Re ( 1988), 73 C.B.R. (N.S.) 175, 1988 CarswellBC 558 (B.C. S.C.)- referred to 

Northland Properties Ltd, Re (1989), (sub nom. Northland Properties Ltd. v. Excelsior Li(e Insurance Co. o[ 
Canada) 73 C.B.R. (N.S.) 195, (sub nom. Northland Properties Ltd. v. Excelsior Li(e Insurance Co. of Canada! 
[19891 3 W.W.R. 363, (sub nom. Northland Properties Ltd. v. Excelsior Life Insurance Co. o[ Canada) 34 
B.C.L.R. (2dl 122, 1989 CarswellBC 334 (B.C. C.A.)- referred to 

Olympia & York Developments Ltd. v. Royal Trust Co. (1993), 17 C.B.R. (3d) I, (sub nom. 0/vmoia & York 
Developments Ltd., Rei 12 O.R. (3d) 500, 1993 CarswellOnt 182 (Ont. Gen. Div.)- referred to 

PSINET Ltd, Re (2002), 33 C.B.R. (4th) 284,2002 CarswellOnt 1261 (Ont. S.C.J. [Commercial List])- referred 
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to 

Raymor Industries inc., Re (20I0), 66 C.B.R. (5th) 202, 20IO Carswel!Que 9092, 20IO QCCS 376,2010 Car
swellOue 892, [20IOJ R.J.Q. 608 (Que. S.C.) -referred to 

Sammi Atlas Inc., Re (1998), I998 CarswellOnt 1145. 3 C.B.R. (4th) I 7I (Ont. Gen. Div. [Commercial List])
referred to 

T Eaton Co., Re (] 999), I999 CarswellOnt 4661, I 5 C.B.R. (4th) 311 (Ont. S.C.J. [Commercial List])- referred 
to 

TQS inc., Re (2008), 2008 CarswellQue 5282. 2008 QCCS 2448 (Que. S.C.)- referred to 

Unifori!t inc., Re (2003), 43 C.B.R. (4th) 254, 2003 Carswel!Que 3404 (Que. S.C.)- referred to 

Statutes considered: 

Bankruptcy Code, I I U.S.C. 

Chapter I I - referred to 

Canada Business Corporations Act, R.S.C. I985, c. C-44 

s. I 9 I - considered 

s. 24 I - referred to 

Companies' Creditors Arrangement Act, R.S.C. I985, c. C-36 

Generally - referred to 

s. 6 - considered 

s. 9- referred to 

s. I 0 - referred to 

Corporations Tax Act, R.S.O. 1990, c. C.40 

s. I 07- referred to 

Excise Tax Act, R.S.C. I985, c. E-I5 

s. 270 [en. I990, c. 45, s. I2(I)]-referred to 

Income Tax Act, R.S.C. I985, c. I (5th Supp.) 
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s. !59- referred to 

Ministere du Revenu, Loi sur le, L.R.Q., c. M-31 

art. 14 - referred to 

Retail Sales Tax Act, R.S.O. 1990, c. R.31 

s. 22 - referred to 

Taxation Act, 2007, S.O. 2007, c. II, Sched. A 

s. 117- referred to 

MOTION by debtor company seeking Court's approval of plan of arrangement. 

Climent Gascon, J.S. C.: 

Introduction 

This judgment deals with the sanction and approval of a plan of arrangement under the CCAAfFN I J. The sole 
issue to resolve is the fair and reasonable character of the plan. While the debtor company, the monitor and an 
overwhelming majority of stakeholders strongly support this sanction and approval, three dissenting voices raise 
limited objections. The Court provides these reasons in support of the Sanction Order it considers appropriate and 
justified to issue under the circumstances. 

The Relevant Background 

2 On April 17, 2009 [2009 Carswel!Que 14194 (Que. S.C.)], the Court issued an Initial Order pursuant to the 
CCAA with respect to the Abitibi Petitioners (listed in Schedule A), the Bowater Petitioners (listed in Schedule B) and 
the Partnerships (listed in Schedule C). 

3 On the day before, April 16,2009, AbitibiBowater Inc., Bowater Inc. and certain of their U.S. and Canadian 
Subsidiaries (the "US. Debtors") had, similarly, filed Voluntary Petitions for Relief under Chapter II of the U.S. 
Bankruptcy Code. 

4 Since the Initial Order, the Abitibi Petitioners, the Bowater Petitioners and the Partnerships (collectively, "Ab
itibi") have, under the protection of the Court, undertaken a huge and complex restructuring of their insolvent busi
ness. 

5 The restructuring of Abitibi's imposing debt of several billion dollars was a cross-border undertaking that af
fected tens of thousands of stakeholders, from employees, pensioners, suppliers, unions, creditors and lenders to 
government authorities. 

6 The process has required huge efforts on the part of many, including important sacrifices from most of the 
stakeholders involved. To name just a few, these restructuring efforts have included the closure of certain facilities, the 
sale of assets, contracts repudiations, the renegotiation of collective agreements and several costs saving initia
tives[FN2]. 
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7 In a span of less than 18 months, more than 740 entries have been docketed in the Court record that now com
prises in excess of 12 boxes of documents. The Court has, so far, rendered over 100 different judgments and orders. 
The Stay Period has been extended seven times. It presently expires on September 30,2010. 

8 Abitibi is now nearing emergence from this CCAA restructuring process. 

9 In May 20 I 0, after an extensive review of the available alternatives, and pursuant to lengthy negotiations and 
consultations with creditors' groups, regulators and stakeholders, Abitibi filed its Plan of Reorganization and Com
promise in the CCAA restructuring process (the "CCAA Plan[FN3]"). A joint Plan of Reorganization was also filed at 
the same time in the U.S. Bankruptcy Court process (the "U.S. Plan"). 

I 0 In essence, the Plans provided for the payment in full, on the Implementation Date and consummation of the 
U.S. Plan, of all of Abitibi's and U.S. Debtors' secured debt obligations. 

II As for their unsecured debt obligations, save for few exceptions, the Plans contemplated their conversion to 
equity of the post emergence reorganized Abitibi. If the Plans are implemented, the net value would likely translate 
into a recovery under the CCAA Plan corresponding to the following approximate rates for the various Affected Un
secured Creditors Classes: 

(a) 3.4% for the ACI Affected Unsecured Creditor Class; 

(b) 17.1% for the ACCC Affected Unsecured Creditor Class; 

(c) 4.2% for the Saguenay Forest Products Affected Unsecured Creditor Class; 

(d) 36.5% for the BCFPI Affected Unsecured Creditor Class; 

(e) 20.8% for the Bowater Maritimes Affected Unsecured Creditor Class; and 

(f) 43% for the ACNSI Affected Unsecured Creditor Class. 

12 With respect to the remaining Petitioners, the illustrative recoveries under the CCAA Plan would be nil, as 
these entities have nominal assets. 

13 As an alternative to this debt to equity swap, the basic structure of the CCAA Plan included as well the possi
bility of smaller unsecured creditors receiving a cash distribution of 50% of the face amount of their Proven Claim if 
such was less than $6,073, or if they opted to reduce their claim to that amount. 

14 In short, the purpose of the CCAA Plan was to provide for a coordinated restructuring and compromise of 
Abitibi's debt obligations, while at the same time reorganizing and simplifying its corporate and capital structure. 

15 On September 14, 2010, Abitibi's Creditors' Meeting to vote on the CCAA Plan was convened, held and 
conducted. The resolution approving the CCAA Plan was overwhelmingly approved by the Affected Unsecured 
Creditors of Abitibi, save for the Creditors of one the twenty Classes involved, namely, the BCFC Affected Unsecured 
Creditors Class. 

16 Majorities well in excess of the statutorily required simple majority in number and two-third majority in value 
of the Affected Unsecured Claims held by the Affected Unsecured Creditors were attained. On a combined basis, the 
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percentages were 97.07% in number and 93.47% in value. 

17 Of the 5, 793 votes cast by creditors holding claims totalling some 8,9 billion dollars, over 8,3 billion dollars 
worth of claims voted in favour of approving the CCAA Plan. 

The Motion[FN4J at Issue 

18 Today, as required by Section 6 of the CCAA, the Court is asked to sanction and approve the CCAA Plan. The 
effect of the Court's approval is to bind Abitibi and its Affected Unsecured Creditors to the terms of the CCAA Plan. 

19 The exercise of the Court's authority to sanction a compromise or arrangement under the CCAA is a matter of 
judicial discretion. In that exercise, the general requirements to be met are well established. In summary, before doing 
so, the Court must be satisfied that[FN5]: 

a) There has been strict compliance with all statutory requirements; 

b) Nothing has been done or purported to be done that was not authorized by the CCAA; and 

c) The Plan is fair and reasonable. 

20 Only the third condition is truly at stake here. Despite Abitibi's creditors' huge support of the fairness and the 
reasonableness of the CCAA Plan, some dissenting voices have raised objections. 

21 They include: 

a) The BCFC Noteholders' Objection; 

b) The Contestations of the Provinces of Ontario and British Columbia; and 

c) The Contestation ofNPower Cogen Limited. 

22 For the reasons that follow, the Court is satisfied that the CCAA Plan is fair and reasonable. The Contestations 
of the Provinces of Ontario and British Columbia and ofNPower Cogen Limited have now been satisfactorily resolved 
by adding to the Sanction Order sought limited "carve-out" provisions in that regard. As for the only other objection 
that remains, namely that of some of the BCFC Noteholders, the Court considers that it should be discarded. 

23 It is thus appropriate to immediately approve the CCAA Plan and issue the Sanction Order sought, albeit with 
some minor modifications to the wording of specific conclusions that the Court deems necessary. 

24 In the Court's view, it is important to allow Abitibi to move forthwith towards emergence from the CCAA 
restructuring process it undertook eighteen month ago. 

25 No one seriously disputes that there is risk associated with delaying the sanction of the CCAA Plan. This risk 
includes the fact that part of the exit financing sought by Abitibi is dependent upon the capital markets being receptive 
to the high yield notes or term debt being offered, in a context where such markets are volatile. There is, undoubtedly, 
continuing uncertainty with respect to the strength of the economic recovery and the effect this could have on the 
financial markets. 
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26 Moreover, there are numerous arrangements that Abitibi and their key stakeholders have agreed to or are in the 
process of settling that are key to the successful implementation of the CCAA Plan, including collective bargaining 
agreements with employees and pension funding arrangements with regulators. Any undue delay with implementation 
of the CCAA Plan increases the risk that these arrangements may require alterations or amendments. 

27 Finally, at hearing, Mr. Robertson, the Chief Restructuring Officer, testified that the monthly cost of any delay 
in Abitibi's emergence from this CCAA process is the neighbourhood of 30 million dollars. That includes the direct 
professional costs and financing costs of the restructuring itself, as well as the savings that the labour cost reductions 
and the exit financing negotiated by Abitibi will generate as of the Implementation Date. 

28 The Court cannot ignore this reality in dealing rapidly with the objections raised to the sanction and approval of 
the CCAA Plan. 

Analysis 

1. The Court's approval of the CCAA Plan 

29 As already indicated, the first and second general requirements set out previously dealing with the statutory 
requirements and the absence of unauthorized conduct are not at issue. 

30 On the one hand, the Monitor has reached the conclusion that Abitibi is and has been in strict compliance with 
all statutory requirements. Nobody suggests that this is not the case. 

31 On the other hand, all materials filed and procedures taken by Abitibi were authorized by the CCAA and the 
orders of this Court. The numerous reports of the Monitor (well over sixty to date) make no reference to any act or 
conduct by Abitibi that was not authorized by the CCAA; rather, the Monitor is ofthe view that Abitibi has not done or 
purported to do anything that was not authorized by the CCAA[FN6]. 

32 In fact, in connection with each request for an extension of the stay of proceedings, the Monitor has reported 
that Abitibi was acting in good faith and with due diligence. The Court has not made any contrary finding during the 
course ofthese proceedings. 

33 Turning to the fairness and reasonableness of a CCAA Plan requirement, its assessment requires the Court to 
consider the relative degrees of prejudice that would flow from granting or refusing the relief sought. To that end, in 
reviewing the fairness and reasonableness of a given plan, the Court does not and should not require perfection[FN7J. 

34 Considering that a plan is, first and foremost, a compromise and arrangement reached, between a debtor 
company and its creditors, there is, indeed, a heavy onus on parties seeking to upset a plan where the required ma
jorities have overwhelmingly supported it. From that standpoint, a court should not lightly second-guess the business 
decisions reached by the creditors as a bodyfFN8]. 

35 In that regard, courts in this country have held that the level of approval by the creditors is a significant factor 
in determining whether a CCAA Plan is fair and reasonable[FN9]. Here, the majorities in favour of the CCAA Plan, 
both in number and in value, are very high. This indicates a significant and very strong support of the CCAA Plan by 
the Affected Unsecured Creditors of Abitibi. 

36 Likewise, in its Fifty-Seventh Report, the Monitor advised the creditors that their approval of the CCAA Plan 
would be a reasonable decision. He recommended that they approve the CCAA Plan then. In its Fifty-Eighth Report, 
the Monitor reaffirmed its view that the CCAA Plan was fair and reasonable. The recommendation was for the Court to 
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sanction and approve the CCAA Plan. 

37 In a matter such as this one, where the Monitor has worked through out the restructuring with professionalism, 
objectivity and competence, such a recommendation carries a lot of weight. 

38 The Court considers that the CCAA Plan represents a truly successful compromise and restructuring, fully in 
line with the objectives of the CCAA. Despite its weaknesses and imperfections, and notwithstanding the huge sacri
fices and losses it imposes upon numerous stakeholders, the CCAA Plan remains a practical, reasonable and respon
sible solution to Abitibi's insolvency. 

39 Its implementation will preserve significant social and economic benefits to the Canadian economy, including 
enabling about 11,900 employees (as of March 31, 2010) to retain their employment, and allowing hundreds of mu
nicipalities, suppliers and contractors in several regions of Ontario and Quebec to continue deriving benefits from a 
stronger and more competitive important player in the forest products industry. 

40 In addition, the business of Abitibi will continue to operate, pension plans will not be terminated, and the 
Affected Unsecured Creditors will receive distributions (including payment in full to small creditors). 

41 Moreover, simply no alternative to the CCAA Plan has been offered to the creditors of Abitibi. To the contrary, 
it appears obvious that in the event the Courtdoes not sanction the CCAA Plan, the considerable advantages that it 
creates will be most likely lost, such that Abitibi may well be placed into bankruptcy. 

42 lfthat were to be the case, no one seriously disputes that most of the creditors would end up being in a more 
disadvantageous position than with the approval of the CCAA Plan. As outlined in the Monitor's 57th Report, the 
alternative scenario, a liquidation of Abitibi's business, will not prove to be as advantageous for its creditors, let alone 
its stakeholders as a whole. 

43 All in all, the economic and business interests of those directly concerned with the end result have spoken 
vigorously pursuant to a well-conducted democratic process. This is certainly not a case where the Court should 
override the express and strong wishes of the debtor company and its creditors and the Monitor's objective analysis 
that supports it. 

44 Bearing these comments in mind, the Court notes as well that none of the objections raised support the con-
clusion that the CCAA Plan is unfair or unreasonable. 

2. Tlze BCFC Notelwlders' objections 

45 In the end, only Aurelius Capital Management LP and Contrarian Capital Management LLC (the "Notehold-
ers") oppose the sanction of the CCAA Plan[FNlO]. 

46 These Noteholders, through their managed funds entities, hold about one-third of some six hundred million US 
dollars of Unsecured Notes issued by Bowater Canada Finance Company ("BCFC") and which are guaranteed by 
Bowater Incorporated. These notes are BCFC's only material liabilities. 

47 BCFC was a Petitioner under the CCAA proceedings and a Debtor in the parallel proceedings under Chapter 11 
of the U.S. Bankruptcy Code. However, its creditors voted to reject the CCAA Plan: while 76.8% of the Class of 
Affected Unsecured Creditors of BCFC approved the CCAA Plan in number, only 48% thereof voted in favour in 
dollar value. The required majorities ofthe CCAA were therefore not met. 
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48 As a result of this no vote occurrence, the Affected Unsecured Creditors ofBCFC, including the Noteholders, 
are Unaffected Creditors under the CCAA Plan: they will not receive the distribution contemplated by the plan. As for 
BCFC itself, this outcome entails that it is not an "Applicant" for the purpose of this Sanction Order. 

49 Still, the terms of the CCAA Plan specifically provide for the compromise and release of any claims BCFC may 
have against the other Petitioners pursuant, for instance, to any inter company transactions. Similarly, the CCAA Plan 
specifies that BCFC's equity interests in any other Petitioner can be exchanged, cancelled, redeemed or otherwise dealt 
with for nil consideration. 

50 In their objections to the sanction of the CCAA Plan, the Noteholders raise, in essence, three arguments: 

(a) They maintain that BCFC did not have an opportunity to vote on the CCAA Plan and that no process has 
been established to provide for BCFC to receive distribution as a creditor ofthe other Petitioners; 

(b) They criticize the overly broad and inappropriate character of the release provisions of the CCAA Plan; 

(c) They contend that the NAFTA Settlement Funds have not been appropriately allocated. 

51 With respect, the Court considers that these objections are ill founded. 

52 First, given the vote by the creditors ofBCFC that rejected the CCAA Plan and its specific terms in the event of 
such a situation, the initial ground of contestation is moot for all intents and purposes. 

53 In addition, pursuant to a hearing held on September 16 and 17, 20 I 0, on an Abitibi's Motion for Advice and 
Directions, Mayrand J. already concluded that BCFC had simply no claims against the other Petitioners, save with 
respect to the Contribution Claim referred to in that motion and that is not affected by the CCAA Plan in any event. 

54 There is no need to now review or reconsider this issue that has been heard, argued and decided, mostly in a 
context where the Noteholders had ample opportunity to then present fully their arguments. 

55 In her reasons for judgment filed earlier today in the Court record, Mayrand J. notably ruled that the alleged 
Inter Company Claims ofBCFC had no merit pursuant to a detailed analysis of what took place. 

56 For one, the Monitor, in its Amended 49'h Report, had made a thorough review ofthe transactions at issue and 
concluded that they did not appear to give rise to any inter company debt owing to BCFC. 

57 On top of that, Mayrand J. noted as well that the Independent Advisors, who were appointed in the Chapter II 
U.S. Proceedings to investigate the Inter Company Transactions that were the subject of the Inter Company Claims, 
had completed their report in this regard. As explained in its 58th Report, the Monitor understands that they were of the 
view that BCFC had no other claims to file against any other Petitioner. In her reasons, Mayrand J. concluded that this 
was the only reasonable inference to draw from the evidence she heard. 

58 As highlighted by Mayrand J. in these reasons, despite having received this report of the Independent Advisors, 
the Noteholders have not agreed to release its content. Conversely, they have not invoked any of its findings in support 
of their position either. 

59 That is not all. In her reasons for judgment, Mayrand J. indicated that a detailed presentation ofthe Independent 
Advisors report was made to BCFC's Board of Directors on September 7, 2010. This notwithstanding, BCFC elected 
not to do anything in that regard since then. 
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60 As a matter of fact, at no point in time did BCFC ever file, in the context of the current CCAA Proceedings, any 
claim against any other Petitioner. None of its creditors, including the Noteholders, have either purported to do so for 
and/or on behalf of BCFC. This is quite telling. After all, the transactions at issue date back many years and this 
restructuring process has been going on for close to eighteen months. 

61 To sum up, short of making allegations that no facts or analysis appear to support or claiming an insufficiency 
of process because the independent and objective ones followed so far did not lead to the result they wanted, the 
Noteholders simply have nothing of substance to put forward. 

62 Contrary to what they contend, there is no need for yet again another additional process to deal with this 
question. To so conclude would be tantamount to allowing the Noteholders to take hostage the CCAA restructuring 
process and derail Abitibi's emergence for no valid reason. 

63 The other argument of the Noteholders to the effect that BCFC would have had a claim as the holder of pre
ferred shares ofBCHI leads to similar comments. It is, again, hardly supported by anything. In any event, assuming the 
restructuring transactions contemplated under the CCAA Plan entail their cancellation for nil consideration, which is 
apparently not necessarily the case for the time being, there would be nothing unusual in having the equity holders of 
insolvent companies not receive anything in a compromise and plan of arrangement approved in a CCAA restructuring 
process. 

64 In such a context, the Court disagrees with the Noteholders' assertion that BCFC did not have an opportunity to 
vote on the CCAA Plan or that no process was established to provide the latter to receive distribution as a potential 
creditor of the other Petitioners. 

65 To argue that the CCAA Plan is not fair and reasonable on the basis of these alleged claims ofBCFC against the 
other Petitioners has no support based on the relevant facts and Mayrand J.'s analysis of that specific point. 

66 Second, given these findings, the issue of the breadth and appropriateness of the releases provided under the 
CCAA Plan simply does not concern the Noteholders. 

67 As stated by Abitibi's Counsel at hearing, BCFC is neither an "Applicant" under the terms of the releases ofthe 
CCAA Plan nor pursuant to the Sanction Order. As such, BCFC does not give or get releases as a result of the Sanction 
Order. The CCAA Plan does not release BCFC nor its directors or officers acting as such. 

68 As it is not included as an "Applicant", there is no need to provide any type of convoluted "carve-out" provision 
as the Noteholders requested. As properly suggested by Abitibi, it will rather suffice to include a mere clarification at 
paragraph 15 of the Sanction Order to reaffirm that in the context ofthe releases and the Sanction Order, "Applicant" 
does not include BCFC. 

69 As for the Noteholders themselves, they are Unaffected Creditors under the CCAA Plan as a result of the no 
vote of their Class. 

70 In essence, the main concern of the Noteholders as to the scope of the releases contemplated by the CCAA Plan 
and the Sanction Order is a mere issue of clarity. In the Court's opinion, this is sufficiently dealt with by the addition 
made to the wording of paragraph 15 of the Sanction Order. 

71 Besides that, as explained earlier, any complaint by the Noteholders that the alleged inter company claims of 
BCFC are improperly compromised by the CCAA Plan has no merit. If their true objective is to indirectly protect their 
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contentions to that end by challenging the wording of the releases, it is unjustified and without basis. The Court al
ready said so. 

72 Save for these arguments raised by the Noteholders that the Court rejects, it is worth noting that none of the 
stakeholders of Abitibi object to the scope of the releases of the CCAA Plan or their appropriateness given the global 
compromise reached through the debt to equity swap and the reorganization contemplated by the plan. 

73 The CCAA permits the inclusion of releases (even ones involving third parties) in a plan of compromise or 
arrangement when there is a reasonable connection between the claims being released and compromised and the 
restructuring achieved by the plan. Amongst others, the broad nature of the terms "compromise or arrangement", the 
binding nature of a plan that has received creditors' approval, and the principles that parties should be able to put in a 
plan what could lawfully be incorporated into any other contract support the authority of the Court to approve these 
kind ofreleases[FNII]. In accordance with these principles, the Quebec Superior Court has, in the past, sanctioned 
plans that included releases of parties making significant contribution to a restructuring[FN 12]. 

74 The additional argument raised by the Noteholders with respect to the difference between the releases that 
could be approved by this Court as compared to those that the U.S. Bankruptcy Court may issue in respect of the 
Chapter II Plan is not convincing. 

75 The fact that under the Chapter II Plan, creditors may elect not to provide releases to directors and officers of 
applicable entities does not render similar kind of releases granted under the CCAA Plan invalid or improper. That the 
result may be different in a jurisdiction as opposed to the other does not make the CCAA Plan unfair and unreasonable 
simply for that reason. 

76 Third, the last objection of the Noteholders to the effect that the NAFTA Settlement Funds have not been 
properly allocated is simply a red herring. It is aimed at provoking a useless debate with respect to which the Note
holders have, in essence, no standing. 

77 The Monitor testified that the NAFTA Settlement has no impact whatsoever upon BCFC. If it is at all relevant, 
all the assets involved in this settlement belonged to another of the Petitioners, ACCC, with respect to whom the 
Noteholders are not a creditor. 

78 In addition, this apparent contestation of the allocation of the NAFTA Settlement Funds is a collateral attack on 
the Order granted by this Court on September l, 2010, which approved the settlement of Abitibi's NAFTA claims 
against the Government of Canada, as well as the related payment to be made to the reorganised successor Canadian 
operating entity upon emergence. No one has appealed this NAFTA Settlement Order. 

79 That said, in their oral argument, the Noteholders have finally argued that the Court should lift the Stay of 
Proceedings Order inasmuch as BCFC was concerned. The last extension of the Stay was granted on September I, 
2010, without objection; it expires on September 30, 2010.It is clear from the wording of this Sanction Order that any 
extension beyond September 30, 20 I 0 will not apply to BCFC. 

80 The Court considers this request made verbally by the Noteholders as unfounded. 

81 No written motion was ever served in that regard to start with. In addition, the Stay remains in effect against 
BCFC up until September 30, 2010, that is, for about a week or so. The explanations offered by Abitibi's Counsel to 
leave it as such for the time being are reasonable under the circumstances. It appears proper to allow a few days to the 
interested parties to ascertain the impact, if any, of the Stay not being applicable anymore to BCFC, if alone to as
certain how this impacts upon the various charges created by the Initial Order and subsequent Orders issued by the 
Court during the course of these proceedings. 
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82 There is no support for the concern of the Noteholders as to an ulterior motive of Abitibi for maintaining in 
place this Stay of Proceedings against BCFC up until September 30, 2010. 

83 All things considered, in the Court's opinion, it would be quite unfair and unreasonable to deny the sanction of 
the CCAA Plan for the benefit of all the stakeholders involved on the basis of the arguments raised by the Noteholders. 

84 Their objections either reargue issues that have been heard, considered and decided, complain of a lack a 
clarity of the scope of releases that the addition of a few words to the Sanction Order properly addresses, or voice 
queries about the allocation of important funds to the Abitibi's emergence from the CCAA that simply do not concern 
the entities of which the Noteholders are allegedly creditors, be it in Canada or in the U.S. 

85 When one remains mindful of the relative degrees of prejudice that would flow from granting or refusing the 
relief sought, it is obvious that the scales heavily tilt in favour of granting the Sanction Order sought. 

3. The Contestations of the Provinces of Ontario and British Columbia 

86 Following negotiations that the Provinces involved and Abitibi pursued, with the assistance of the Monitor, up 
to the very last minute, the interested parties have agreed upon a "carve-out" wording that is satisfactory to every one 
with respect to some potential environmental liabilities of Abitibi in the event future circumstances trigger a concrete 
dispute in that regard. 

87 In the Court's view, this is, by far, the most preferred solution to adopt with respect to the disagreement that 
exists on their respective position as to potential proceedings that may arise in the future under environmental legis
lation. This approach facilitates the approval of the CCAA Plan and the successful restructuring of Abitibi, without 
affecting the right of any affected party in this respect. 

88 The "carve-out" provisions agreed upon will be included in the Sanction Order. 

4. The Contestation of NPower Cogen Limited 

89 By its Contestation, NPower Cogen Limited sought to preserve its rights with respect to what it called the 
"Cogen Motion", namely a "motion to be brought by Cogen before this Honourable Court to have various claims 
heard' (para. 24(b) and 43 ofNPower Cogen Limited Contestation). 

90 Here again, Abitibi and NPower Cogen Limited have agreed on an acceptable "carve-out" wording to be 
included in the Sanction Order in that regard. As a result, there is no need to discuss the impact ofthis Contestation any 
further. 

5. Abitibi's Reorganization 

91 The Motion finally deals with the corporate reorganization of Abitibi and the Sanction Order includes decla-
rations and orders dealing with it. 

92 The test to be applied by the Court in determining whether to approve a reorganization under Section 191 of the 
CBCA is similar to the test applied in deciding whether to sanction a plan of arrangement under the CCAA, namely: (a) 
there must be compliance with all statutory requirements; (b) the debtor company must be acting in good faith; and (c) 
the capital restructuring must be fair and reasonable[FN13]. 
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93 It is not disputed by anyone that these requirements have been fulfilled here. 

6. Tile wording of tile Sanction Order 

94 In closing, the Court made numerous comments to Abitibi's Counsel on the wording of the Sanction Order 
initially sought in the Motion. These comments have been taken into account in the subsequent in depth revisions of 
the Sanction Order that the Court is now issuing. The Court is satisfied with the corrections, adjustments and deletions 
made to what was originally requested. 

For these Reasons, The Court: 

GRANTS the Motion. 

Definitions 

2 DECLARES that any capitalized terms not otherwise defined in this Order shall have the meaning ascribed 
thereto in the CCAA Plan[FN14l and the Creditors' Meeting Order, as the case may be. 

Service and Meeting 

3 DECLARES that the notices given of the presentation of the Motion and related Sanction Hearing are proper and 
sufficient, and in accordance with the Creditors' Meeting Order. 

4 DECLARES that there has been proper and sufficient service and notice ofthe Meeting Materials, including the 
CCAA Plan, the Circular and the Notice to Creditors in connection with the Creditors' Meeting, to all Affected Un
secured Creditors, and that the Creditors' Meeting was duly convened, held and conducted in conformity with the 
CCAA, the Creditors' Meeting Order and all other applicable orders of the Court. 

5 DECLARES that no meetings or votes of (i) holders of Equity Securities and/or (ii) holders of equity securities 
of ABH are required in connection with the CCAA Plan and its implementation, including the implementation of the 
Restructuring Transactions as set out in the Restructuring Transactions Notice dated September I, 20 I 0, as amended 
on September 13, 2010. 

CCAA Plan Sanction 

6 DECLARES that: 

a) the CCAA Plan and its implementation (including the implementation of the Restructuring Transactions) have 
been approved by the Required Majorities of Affected Unsecured Creditors in each of the following classes in 
conformity with the CCAA: ACI Affected Unsecured Creditor Class, the ACCC Affected Unsecured Creditor 
Class, the 15.5% Guarantor Applicant Affected Unsecured Creditor Classes, the Saguenay Forest Products Af
fected Unsecured Creditor Class, the BCFPI Affected Unsecured Creditor Class, the AbitibiBowater Canada 
Affected Unsecured Creditor Class, the Bowater Maritimes Affected Unsecured Creditor Class, the ACNSl Af
fected Unsecured Creditor Class, the Office Products Affected Unsecured Creditor Class and the Recycling Af
fected Unsecured Creditor Class; 

b) the CCAA Plan was not approved by the Required Majority of Affected Unsecured Creditors in the BCFC 
Affected Unsecured Creditors Class and that the Holders of BCFC Affected Unsecured Claims are therefore 
deemed to be Unaffected Creditors holding Excluded Claims against BCFC for the purpose ofthe CCAA Plan and 
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this Order, and that BCFC is therefore deemed not to be an Applicant for the purpose of this Order; 

c) the Court is satisfied that the Petitioners and the Partnerships have complied with the provisions of the CCAA 
and all the orders made by this Court in the context of these CCAA Proceedings in all respects; 

d) the Court is satisfied that no Petitioner or Partnership has either done or purported to do anything that is not 
authorized by the CCAA; and 

e) the CCAA Plan (and its implementation, including the implementation of the Restructuring Transactions), is 
fair and reasonable, and in the best interests of the Applicants and the Partnerships, the Affected Unsecured 
Creditors, the other stakeholders of the Applicants and all other Persons stipulated in the CCAA Plan. 

7 ORDERS that the CCAA Plan and its implementation, including the implementation of the Restructuring 
Transactions, are sanctioned and approved pursuant to Section 6 of the CCAA and Section 191 ofthe CECA, and, as at 
the Implementation Date, will be effective and will enure to the benefit of and be binding upon the Applicants, the 
Partnerships, the Reorganized Debtors, the Affected Unsecured Creditors, the other stakeholders of the Applicants and 
all other Persons stipulated in the CCAA Plan. 

CCAA Plan Implementation 

8 DECLARES that the Applicants, the Partnerships, the Reorganized Debtors and the Monitor, as the case may be, 
are authorized and directed to take all steps and actions necessary or appropriate, as determined by the Applicants, the 
Partnerships and the Reorganized Debtors in accordance with and subject to the terms of the CCAA Plan, to implement 
and effect the CCAA Plan, including the Restructuring Transactions, in the manner and the sequence as set forth in the 
CCAA Plan, the Restructuring Transactions Notice and this Order, and such steps and actions are hereby approved. 

9 AUTHORIZES the Applicants, the Partnerships and the Reorganized Debtors to request, if need be, one or more 
order(s) from this Court, including CCAA Vesting Order(s), for the transfer and assignment of assets to the Applicants, 
the Partnerships, the Reorganized Debtors or other entities referred to in the Restructuring Transactions Notice, free 
and clear of any financial charges, as necessary or desirable to implement and effect the Restructuring Transactions as 
set forth in the Restructuring Transactions Notice. 

10 DECLARES that, pursuant to Section 191 of the CECA, the articles of AbitibiBowater Canada will be amended 
by new articles of reorganization in the manner and at the time set forth in the Restructuring Transactions Notice. 

11 DECLARES that all Applicants and Partnerships to be dissolved pursuant to the Restructuring Transactions 
shall be deemed dissolved for all purposes without the necessity for any other or further action by or on behalf of any 
Person, including the Applicants or the Partnerships or their respective securityholders, directors, officers, managers 
or partners or for any payments to be made in connection therewith, provided, however, that the Applicants, the 
Partnerships and the Reorganized Debtors shall cause to be filed with the appropriate Governmental Entities articles, 
agreements or other documents of dissolution for the dissolved Applicants or Partnerships to the extent required by 
applicable Law. 

12 DECLARES that, subject to the performance by the Applicants and the Partnerships oftheir obligations under 
the CCAA Plan, and in accordance with Section 8.1 of the CCAA Plan, all contracts, leases, Timber Supply and Forest 
Management Agreements ("TSFMA") and outstanding and unused volumes of cutting rights (backlog) thereunder, 
joint venture agreements, agreements and other arrangements to which the Applicants or the Partnerships are a party 
and that have not been terminated including as part of the Restructuring Transactions or repudiated in accordance with 
the terms of the Initial Order will be and remain in full force and effect, unamended, as at the Implementation Date, 
and no Person who is a party to any such contract, lease, agreement or other arrangement may accelerate, terminate, 
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rescind, refuse to perform or otherwise repudiate its obligations thereunder, or enforce or exercise any right (including 
any right of dilution or other remedy) or make any demand under or in respect of any such contract, lease, agreement 
or other arrangement and no automatic termination will have any validity or effect by reason of: 

a) any event that occurred on or prior to the Implementation Date and is not continuing that would have entitled 
such Person to enforce those rights or remedies (including defaults, events of default, or termination events 
arising as a result of the insolvency of the Applicants and the Partnerships); 

b) the insolvency of the Applicants, the Partnerships or any affiliate thereof or the fact that the Applicants, the 
Partnerships or any affiliate thereof sought or obtained relief under the CCAA, the CBCA or the Bankruptcy Code 
or any other applicable legislation; 

c) any of the terms of the CCAA Plan, the U.S. Plan or any action contemplated therein, including the Restruc
turing Transactions Notice; 

d) any settlements, compromises or arrangements effected pursuant to the CCAA Plan or the U.S. Plan or any 
action taken or transaction effected pursuant to the CCM Plan or the U.S. Plan; or 

e) any change in the control, transfer of equity interest or transfer of assets of the Applicants, the Partnerships, the 
joint ventures, or any affiliate thereof, or of any entity in which any of the Applicants or the Partnerships held an 
equity interest arising from the implementation of the CCAA Plan (including the Restructuring Transactions 
Notice) or the U.S. Plan, or the transfer of any asset as part of or in connection with the Restructuring Transactions 
Notice. 

13 DECLARES that any consent or authorization required from a third party, including any Governmental Entity, 
under any such contracts, leases, TSFMAs and outstanding and unused volumes of cutting rights (backlog) thereun
der, joint venture agreements, agreements or other arrangements in respect of any change of control, transfer of equity 
interest, transfer of assets or transfer of any asset as part of or in connection with the Restructuring Transactions Notice 
be deemed satisfied or obtained, as applicable. 

14 DECLARES that the determination of Proven Claims in accordance with the Claims Procedure Orders, the 
Cross-border Claims Protocol, the Cross-border Voting Protocol and the Creditors' Meeting Order shall be final and 
binding on the Applicants, the Partnerships, the Reorganized Debtors and all Affected Unsecured Creditors. 

Releases and Discharges 

15 CONFIRMS the releases contemplated by Section 6.10 of the CCAA Plan and DECLARES that the said re
leases constitute good faith compromises and settlements of the matters covered thereby, and that such compromises 
and settlements are in the best interests of the Applicants and its stakeholders, are fair, equitable, and are integral 
elements of the restructuring and resolution of these proceedings in accordance with the CCAA Plan, it being under
stood that for the purpose of these releases and/or this Order, the terms "Applicants" or "Applicant" are not meant to 
include Bowater Canada Finance Corporation ("BCFC"). 

16 ORDERS that, upon payment in full in cash of all Bl DIP Claims and ULC DIP Claim in accordance with the 
CCM Plan, the BI DIP Lenders and the BI DIP Agent or ULC, as the case may be, shall at the request of the Ap
plicants, the Partnerships or the Reorganized Debtors, without delay, execute and deliver to the Applicants, the 
Partnerships or the Reorganized Debtors such releases, discharges, authorizations and directions, instruments, notices 
and other documents as the Applicants, the Partnerships or the Reorganized Debtors may reasonably request for the 
purpose of evidencing and/or registering the release and discharge of any and all Financial Charges with respect to the 
BI DIP Claims or the ULC DIP Claim, as the case may be, the whole at the expense of the Applicants, the Partnerships 
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or the Reorganized Debtors. 

17 ORDERS that, upon payment in full in cash of their Secured Claims in accordance with the CCAA Plan, the 
ACCC Administrative Agent, the ACCC Term Lenders, the BCFPI Administrative Agent, the BCFPI Lenders, the 
Canadian Secured Notes Indenture Trustee and any Holders of a Secured Claim, as the case may be, shall at the re
quest of the Applicants, the Partnerships or the Reorganized Debtors, without delay, execute and deliver to the Ap
plicants, the Partnerships or the Reorganized Debtors such releases, discharges, authorizations and directions, in
struments, notices and other documents as the Applicants, the Partnerships or the Reorganized Debtors may reason
ably request for the purpose of evidencing and/or registering the release and discharge of any and all Financial 
Charges with respect to the ACCC Term Loan Claim, BCFPI Secured Bank Claim, Canadian Secured Notes Claim or 
any other Secured Claim, as the case may be, the whole at the expense of the Applicants, the Partnerships or the 
Reorganized Debtors. 

For the purposes of the present paragraph [17], in the event of any dispute as to the amount of any Secured Claim, the 
Applicants, Partnerships or Reorganized Debtors, as the case may be, shall be permitted to pay to the Monitor the full 
amount in dispute (as specified by the affected Secured Creditor or by this Court upon summary application) and, upon 
payment of the amount not in dispute, receive the releases, discharges, authorizations, directions, instruments notices 
or other documents as provided for therein. Any amount paid to the Monitor in accordance with this paragraph shall be 
held in trust by the Monitor for the holder of the Secured Claim and the payer as their interests shall be determined by 
agreement between the parties or, failing agreement, as directed by this Court after summary application. 

18 PRECLUDES the prosecution against the Applicants, the Partnerships or the Reorganized Debtors, whether 
directly, derivatively or otherwise, of any claim, obligation, suit, judgment, damage, demand, debt, right, cause of 
action, liability or interest released, discharged or terminated pursuant to the CCAA Plan. 

Accounts with Financial Institutions 

19 ORDERS that any and all financial institutions (the "Financial Institutions") with which the Applicants, the 
Partnerships and the Reorganized Debtors have or will have accounts (the "Accounts") shall process and/or facilitate 
the transfer of, or changes to, such Accounts in order to implement the CCAA Plan and the transactions contemplated 
thereby, including the Restructuring Transactions. 

20 ORDERS that Mr. Allen Dea, Vice-President and Treasurer of ABH, or any other officer or director of the 
Reorganized Debtors, is empowered to take all required acts with any of the Financial Institutions to affect the transfer 
of, or changes to, the Accounts in order to facilitate the implementation of the CCAA Plan and the transactions con
templated thereby, including the Restructuring Transactions. 

Effect of failure to implement CCAA Plan 

21 ORDERS that, in the event that the Implementation Date does not occur, Affected Unsecured Creditors shall 
not be bound to the valuation, settlement or compromise of their Affected Claims at the amount of their Proven Claims 
in accordance with the CCAA Plan, the Claims Procedure Orders or the Creditors' Meeting Order. For greater cer
tainty, nothing in the CCAA Plan, the Claims Procedure Orders, the Creditors' Meeting Order or in any settlement, 
compromise, agreement, document or instrument made or entered into in connection therewith or in contemplation 
thereof shall, in any way, prejudice, quantify, adjudicate, modify, release, waive or otherwise affect the validity, 
enforceability or quantum of any Claim against the Applicants or the Partnerships, including in the CCAA Proceedings 
or any other proceeding or process, in the event that the Implementation Date does not occur. 

Charges created in the CCAA Proceedings 
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22 ORDERS that, upon the Implementation Date, all CCAA Charges against the Applicants and the Partnerships 
or their property created by the CCAA Initial Order or any subsequent orders shall be determined, discharged and 
released, provided that the BI DIP Lenders Charge shall be cancelled on the condition that the BI DIP Claims are paid 
in full on the Implementation Date. 

Fees and Disbursements 

23 ORDERS and DECLARES that, on and after the Implementation Date, the obligation to pay the reasonable fees 
and disbursements of the Monitor, counsel to the Monitor and counsel to the Applicants and the Partnerships, in each 
case at their standard rates and charges and including any amounts outstanding as of the Implementation Date, in 
respect of the CCAA Plan, including the implementation of the Restructuring Transactions, shall become obligations 
of Reorganized ABH. 

Exit Financing 

24 ORDERS that the Applicants are authorized and empowered to execute, deliver and perform any credit 
agreements, instruments of indebtedness, guarantees, security documents, deeds, and other documents, as may be 
required in connection with the Exit Facilities. 

Stay Extension 

25 EXTENDS the Stay Period in respect of the Applicantsuntil the Implementation Date. 

26 DECLARES that all orders made in the CCAA Proceedings shall continue in full force and effect in accordance 
with their respective terms, except to the extent that such Orders are varied by, or inconsistent with, this Order, the 
Creditors' Meeting Order, or any further Order of this Court. 

Monitor and Chief Restructuring Officer 

27 DECLARES that the protections afforded to Ernst & Young Inc., as Monitor and as officer of this Court, and to 
the Chief Restructuring Officer pursuant to the terms of the Initial Order and the other Orders made in the CCAA 
Proceedings, shall not expire or terminate on the Implementation Date and, subject to the terms hereof, shall remain 
effective and in full force and effect. 

28 ORDERS and DECLARES that any distributions under the CCAA Plan and this Order shall not constitute a 
11distribution 11 and the Monitor shall not constitute a 11 legal representative 11 or "representative" of the Applicants for the 
purposes of section I 59 of the Income Tax Act (Canada), section 270 of the Excise Tax Act (Canada), section 14 ofthe 
Act Respecting the Ministere du Revenu (Quebec), section 107 of the Corporations Tax Act (Ontario), section 22 of 
the Retail Sales Tax Act (Ontario), section 117 of the Taxation Act, 2007 (Ontario) or any other similar federal, pro
vincial or territorial tax legislation (collectively the "Tax Statutes") given that the Monitor is only a Disbursing Agent 
under the CCAA Plan, and the Monitor in making such payments is not "distributing", nor shall be considered to 
"distribute" nor to have "distributed", such funds for the purpose of the Tax Statutes, and the Monitor shall not incur 
any liability under the Tax Statutes in respect of it making any payments ordered or permitted hereunder, and is hereby 
forever released, remised and discharged from any claims against it under or pursuant to the Tax Statutes or otherwise 
at law, arising in respect of payments made under the CCAA Plan and this Order and any claims of this nature are 
hereby forever barred. 

29 ORDERS and DECLARES that the Disbursing Agent, the Applicants and the Reorganized Debtors, as neces
sary, are authorized to take any and all actions as may be necessary or appropriate to comply with applicable Tax 
withholding and reporting requirements, including withholding a number of shares of New ABH Common Stock 
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equal in value to the amount required to comply with such withholding requirements from the shares of New ABH 
Common Stock to be distributed to current or former employees and making the necessary arrangements for the sale of 
such shares on the TSX or the New York Stock Exchange on behalf of the current or former employees to satisfy such 
withholding requirements. All amounts withheld on account of Taxes shall be treated for all purposes as having been 
paid to the Affected Unsecured Creditor in respect of which such withholding was made, provided such withheld 
amounts are remitted to the appropriate Governmental Entity. 

Claims Officers 

30 DECLARES that, in accordance with paragraph [25] hereof, any claims officer appointed in accordance with 
the Claims Procedure Orders shall continue to have the authority conferred upon, and to the benefit from all protec
tions afforded to, claims officers pursuant to Orders in the CCAA Proceedings. 

General 

31 ORDERS that, notwithstanding any other provision in this Order, the CCAA Plan or these CCAA Proceedings, 
the rights of the public authorities of British Columbia, Ontario or New Brunswick to take the position in or with 
respect to any future proceedings under enviromnental legislation that this or any other Order does not affect such 
proceedings by reason that such proceedings are not in relation to a claim within the meaning of the CCAA or are 
otherwise beyond the jurisdiction of Parliament or a court under the CCAA to affect in any way is fully reserved; as is 
reserved the right of any affected party to take any position to the contrary. 

32 DECLARES that nothing in this Order or the CCAA Plan shall preclude NPower Cogen Limited ("Cogen") 
from bringing a motion for, or this Court from granting, the relief sought in respect of the facts and issues set out in the 
Claims Submission ofCogen dated August 10,2010 (the "Claim Submission"), and the Reply Submission ofCogen 
dated August 24, 20 I 0, provided that such relief shall be limited to the following: 

a) a declaration that Cogen's claim against Abitibi Consolidated Inc. ("Abitibi") and its officers and directors, 
arising from the supply of electricity and steam to Bridgewater Paper Company Limited between November I, 
2009 and February 2, 2010 in the amount of £9,447,548 plus interest accruing at the rate of 3% per annum from 
February 2, 20 I 0 onwards (the "Claim Amount") is (i) unaffected by the CCAA Plan or Sanction Order; (ii) is an 
Excluded Claim; or (iii) is a Secured Claim; (iv) is a D&O Claim; or (v) is a liability of Abitibi under its Guar
antee; 

b) an Order directing Abitibi and its Directors and Officers to pay the Claim Amount to Cogen forthwith; or 

c) in the alternative to (b), an order granting leave, if! eave be required, to commence proceedings for the payment 
of the Claim Amount under s. 241 of the CECA and otherwise against Abitibi and its directors and officers in 
respect of same. 

33 DECLARES that any of the Applicants, the Partnerships, the Reorganized Debtors or the Monitor may, from 
time to time, apply to this Court for directions concerning the exercise of their respective powers, duties and rights 
hereunder or in respect of the proper execution of the Order on notice to the Service List. 

34 DECLARES that this Order shall have full force and effect in all provinces and territories in Canada. 

35 REQUESTS the aid and recognition of any Court or administrative body in any Province of Canada and any 
Canadian federal court or administrative body and any federal or state court or administrative body in the United 
States of America and any court or administrative body elsewhere, to act in aid of and to be complementary to this 
Court in carrying out the terms of the Order, including the registration of this Order in any office of public record by 
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any such court or administrative body or by any Person affected by the Order. 

Provisional Execution 

36 ORDERS the provisional execution of this Order notwithstanding any appeal and without the necessity of 
furnishing any security; 

37 WITHOUTCOSTS. 

Schedule "A" -Abitibi Petitioners 

I. ABITIBI-CONSOLIDATED INC. 

2. ABITIBI-CONSOLIDATED COMPANY OF CANADA 

3. 3224II2 NOVA SCOTIA LIMITED 

4. MARKETING DONOHUE INC. 

5. ABITIBI-CONSOLIDATED CANADIAN OFFICE PRODUCTS HOLDINGS INC. 

6. 3834328 CANADA INC. 

7. 6169678 CANADA INC. 

8. 4042140 CANADA INC. 

9. DONOHUE RECYCLING INC. 

10. I 508756 ONTARIO INC. 

II. 3217925 NOVA SCOTIA COMPANY 

12. LA TUQUE FOREST PRODUCTS INC. 

13. ABITIBI-CONSOLIDATED NOVA SCOTIA INCORPORATED 

14. SAGUENAY FOREST PRODUCTS INC. 

15. TERRA NOVA EXPLORATIONS LTD. 

16. THEJONQUJERE PULP COMPANY 

17. THE INTERNATIONAL BRIDGE AND TERMINAL COMPANY 

18. SCRAMBLE MINING LTD. 
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19.9150-3383 QUEBEC INC. 

20. ABITIBI-CONSOLIDATED (U.K.) INC. 

Schedule "B 11
- Bowater Petitioners 

I. BOWATER CANADIAN HOLDINGS INC. 

2. BOWATER CANADA FINANCE CORPORATION 

3. BOWATER CANADIAN LIMITED 

4. 3231378 NOVA SCOTIA COMPANY 

5. ABITIBIBOWATER CANADA INC. 

6. BOWATER CANADA TREASURY CORPORATION 

7. BOWATER CANADIAN FOREST PRODUCTS INC. 

8. BOWATER SHELBURNE CORPORATION 

9. BOWATER LAHA VE CORPORATION 

10. ST-MAURICE RIVER DRIVE COMPANY LIMITED 

II. BOWATER TREATED WOOD INC. 

12. CANEXEL HARDBOARD INC. 

13. 9068-9050 QUEBEC INC. 

14. ALLIANCE FOREST PRODUCTS (2001) INC. 

15. BOWATER BELLEDUNE SAWMILL INC. 

16. BOWATER MARITIMES INC. 

17. BOWATERMITIS INC. 

18. BOWATER GUERETTE INC. 

19. BOWATER COUTURIER INC. 

Schedule "C"- 18.6 CCAA Petitioners 

I. ABITIBIBOWATER INC. 
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2. ABITIBIBOWATER US HOLDING 1 CORP. 

3.BOWATER VENTURES INC. 

4. BOWATER INCORPORATED 

5. BOWATER NUWAY INC. 

6. BOWATER NUWAY MID-STATES INC. 

7. CATAWBA PROPERTY HOLDINGS LLC 

8. BOWATER FINANCE COMPANY INC. 

9. BOWATER SOUTH AMERICAN HOLDINGS INCORPORATED 

10. BOWATERAMERICA INC. 

I I. LAKE SUPERIOR FOREST PRODUCTS INC. 

12. BOWATER NEWSPRINT SOUTH LLC 

13. BOWATER NEWSPRINT SOUTH OPERATIONS LLC 

14. BOWATER FINANCE 1L LLC 

15. BOWATER ALABAMA LLC 

16. COOSA PINES GOLF CLUB HOLDINGS LLC 

Motion granted 

FNI Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36. 

FN2 See Monitor's Fifty-Seventh Report dated September 7, 20 I 0, and Monitor's Fifty-Ninth Report dated September 
17, 2010. 

FN3 This Plan of Reorganisation and Compromise (as modified, amended or supplemented by CCAA Plan Supple
ments 3.2, 6.I(a)(i) (as amended on September 13, 2010) and 6.l(a)(ii) dated September I, 2010, CCAA Plan Sup
plements 6.8(a), 6.8(b) (as amended on September 13, 2010), 6.8(d), 6.9(1) and 6.9(2) dated September 3, 2010, and 
the First Plan Amendment dated September I 0, 20 I 0, and as may be further modified, amended, or supplemented in 
accordance with the terms of such Plan of Reorganization and Compromise) (coiiectively, the "CCAA Plan") is in
cluded as Schedules E and F to the Supplemental 59th Report of the Monitor dated September 21, 20 I 0. 

FN4 Motion for an Order Sanctioning the Plan of Reorganization and Compromise and Other Relief (the "Motion"), 
pursuant to Sections 6, 9 and 10 of the CCAA and Section 191 of the Canada Business Corporations Act, R.S.C. I 985, 
c. C-44 (the "CBCA"). 
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FN5 Boutiques San Francisco Inc. (Arrangement relatif aux), SOQUIJ AZ-50263185, B.E. 2004BE-775 (S.C.); 
Cable Satisfaction International Inc. v. Richter & Associis inc., J.E. 2004-907 (Que. S.C.) (2004 CarswellOue 810 
(Que. S.C.)]. 

FN6 See Monitor's Fifty-Eight Report dated September 16, 2010. 

FN7 T. Eaton Co., Re (1999). 15 C.B.R. (4th) 311 (Ont. S.C.J. [Commercial List]); Sammi Atlas Inc. (Re) (1998). 3 
C.B.R. (4th) 171 (Ont. Gen. Div. [Commercial List]); PSINET Ltd, Re (Ont. S.C.J. [Commercial List]). 

FN8 Uni(oret inc., Re (Que. S.C.) [2003 CarswellOue 3404 (Que. S.C.)], TQS inc., Re. 2008 OCCS 2448 (Que. S.C.), 
B.E. 2008BE-834; PSINETLtd, Re (Ont. S.C.J. [Commercial List]); Olympia & York Developments Ltd (Re) ( 1993), 
12 O.R. (3d) 500 (Ont. Gen. Div.). 

FN9 Olympia & York Developments Ltd (Re) (1993), 12 O.R. (3d) 500 (Ont. Gen. Div.); Boutiques San Francisco 
inc. (Arrangement relatif aux), SOQUIJ AZ-50263185, B.E. 2004BE-775; PSINET Ltd. Re (Ont. S.C.J. (Commercial 
List]); Northland Properties Ltd, Re (1988), 73 C.B.R. (N.S.l 175 (B.C. S.C.), affirmed 73 C.B.R. CN.S.) 195 (B.C. 
C.A.). 

FNI 0 The Indenture Trustee acting under the Unsecured Notes supports the Noteholders in their objections. 

FNII See, in this respect, ATE Financial v. Metcalfe & Mansfield Alternative Investments II Corp., 2008 ONCA 587 
(Ont. C.A.); Charles-Auguste Fortier inc., Re (2008). J.E. 2009-9, 2008 OCCS 5388 (Que. S.C.); Hy Bloom inc. c. 
Banque Nationale du Canada, [2010] R.J.O. 912 (Que. S.C.). 

FNI2 Quebecor World Inc. (Arrangement relatif a), S.C. Montreal, N' 500-11-032338-085, 2009-06-30, Mongeon J. 

FNI3 Raymor Industries inc. (Proposition de). [2010] R.J.O. 608,2010 OCCS 376 (Que. S.C.); Quebecor World Inc. 
(Arrangement relatif a), S.C. Montreal, N' 500-11-032338-085, 2009-06-30, Mongeon J., at para. 7-8; ME/ Compuler 
Techno/ogv Group Inc., Re [2005 CarswellOue 13408 (Que. S.C.)], (S.C., 2005-11-14), SOQUIJ AZ-50380254, 2005 
CanLII 54083; Doman Industries Ltd., Re, 2003 BCSC 375 (B.C. S.C. [In Chambers]); Laidlaw, Re (Ont. S.C.J.). 

FNI4 It is understood that for the purposes of this Sanction Order, the CCAA Plan is the Plan of Reorganisation and 
Compromise (as modified, amended or supplemented by CCAA Plan Supplements 3.2, 6.1(a)(i) (as amended on 
September 13, 2010) and 6.1(a)(ii) dated September I, 2010, CCAA Plan Supplements 6.8(a), 6.8(b) (as amended on 
September 13, 2010), 6.8(d), 6.9(1) and 6.9(2) dated September 3, 2010, and the First Plan Amendment dated Sep
tember I 0, 20 I 0, and as may be further modified, amended, or supplemented in accordance with the terms of such Plan 
of Reorganization and Compromise) included as Schedules E and F to the Supplemental 59th Report of the Monitor 
dated September 21,2010. 

END OF DOCUMENT 
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2000 CarswellA!ta 503,2000 ABCA 149, 80 Alta. L.R. (3d) 213, 19 C.B.R. (4th) 33,261 A.R. 120,225 W.A.C. 120, 
[2000] A.J. No. 610 

H 

2000 CarswellA!ta 503, 2000 ABCA 149, 80 Alta. L.R. (3d) 213, 19 C.B.R. (4th) 33, 261 A.R. 120,225 W.A.C. 120, 
[2000] A.J. No. 610 

Canadian Airlines Corp., Re 

In the Matter of the Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended 

In the Matter ofthe Business Corporations Act (Alberta) S.A. 1981, c.B-15., as amended, Section 185 

In the Matter of Canadian Airlines Corporation and Canadian Airlines International Ltd. 

Resurgence Asset Management LLC, Applicant and Canadian Airlines Corporation and Canadian Airlines Interna
tional Ltd., Respondents 

Alberta Court of Appeal [In Chambers] 

Wittmann J.A. 

Heard: May 18, 2000 
Judgment: May 29, 2000 

Docket: Calgary Appeal 00-18816 

©Thomson Reuters Canada Limited or its Licensors (excluding individual court documents). All rights reserved. 

Proceedings: (May 12, 2000), Doc. Calgary 0001-05071 [Alta. Q.B.] 

Counsel: D. Haigh, Q.C., and D. Nishimura, for Applicant. 

A.L. Friend, Q.C., and H.M Kay, Q.C., for Respondents. 

S. Dunphy, for Air Canada. 

A.J McConnell, for Bank ofNova Scotia Trust Company of New York and Montreal Trust Co. of Canada. 

P.T. McCarthy, Q.C., for Price Waterhouse Coopers. 

Subject: Corporate and Commercial; Insolvency 

Corporations--- Arrangements and compromises- Under Companies' Creditors Arrangement Act- Miscellaneous 
issues 
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[2000] A.J. No. 610 

Applicant was unsecured creditor of C Corp. - Board appointed by A Corp. caused C Corp. to commence pro
ceedings under CCAA under which A Corp. stood to gain substantial benefits - Proposed plan of compromise and 
arrangement filed under Act - Order made that classification of creditors not be fragmented to exclude A Corp. as 
separate class from applicant in terms of unsecured creditors, that A Corp. be entitled to vote on plan pursuant to s. 6 of 
Act, that there be no separation of unsecured creditors of two divisions ofC Corp. for voting purposes, and that votes 
in respect of claims assigned to A Corp. be recorded and tabulated separately for purpose of consideration in appli
cation for court approval of plan - Applicant brought application for leave to appeal that order - Application dis
missed - Decisions of supervising judge under Act entitled to considerable deference - Person seeking leave to 
appeal required to show error in principle of law or palpable and overriding error of fact- Exercise of discretion by 
reviewing judge not subject to review so long as discretion exercised judicially- Reviewing judge made no error of 
law - Applicant failed to make out prima facie meritorious case - Granting of leave would likely unduly hinder 
progress of action- Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, s. 6. 

Cases considered by Willmann J.A.: 

Blue Range Resource Corp., Re (1999), 244 A.R. 103, 209 W.A.C. 103, 12 C.B.R. (4th) 186 (Alta. C.A.)- re
ferred to 

Blue Range Resource Corp., Re, (sub nom. Blue Range Resources Corp .. Re) 250 A.R. 172. (sub nom. Blue 
Range Resources Corp .. Re) 213 W.A.C. 172, 15 C.B.R. (4th) 160,2000 ABCA 3 (Alta. C.A. [In Chambers])
referred to 

Blue Range Resource Corp., Re (2000). (sub nom. Blue Range Resources Core .. Re) 250 A.R. 239, (sub nom. 
Blue Range Resources Com .. Re) 213 W.A.C. 239, 15 C.B.R. (4th) 192 (Alta. C.A. [In Chambers])-referred to 

Fairview Industries Ltd, Re (1991), II C.B.R. (3d) 71, (sub nom. Fairview Industries Ltd.. Re (No. 3)) I 09 
N.S.R. (2d) 32, !Sub nom. Fairview Industries Ltd.. Re (No.3)) 297 A. P.R. 32 (N.S. T.D.)- referred to 

Med Finance Co. S.A. v. Bank of Montreal (1993), 24 B.C.A.C. 318, 40 W.A.C. 318, 22 C.B.R. (3d) 279 (B.C. 
C.A.) - referred to 

Multitech Warehouse Direct Inc., Re (1995), 32 Alta. L.R. (3d) 62 (Alta. C.A.)- referred to 

NorcenEnergy Resources Ltd v. Oakwood Petroleums Ltd (1988), 64 Alta. L.R. (2d) 139, [1989]2 W.W.R. 566, 
72 C.B.R. (N.S.) 20, 72 C.R. (N.S.) 20 (Alta. Q.B.)- referred to 

Northland Properties Ltd, Re (1988). 31 B.C.L.R. (2d) 35, 73 C.B.R. (N.S.) 166 (B.C. S.C.)- referred to 

Northland Properties Ltd v. Excelsior Life Insurance Co. of Canada, 34 B.C.L.R. (2d) 122. 73 C.B.R. (N.S.) 195, 
[1989]3 W.W.R. 363 (B.C. C.A.)-referred to 

NsC Diesel Power Inc., Re (1990). 79 C.B.R. (N.S.) I, 97 N.S.R. (2d) 295,258 A. P.R. 295 (N.S. T.D.)-referred 
to 

Pacific National Lease Holding Corp., Re (1992), 72 B.C.L.R. (2d) 368, 19 B.C.A.C. 134, 34 W.A.C. 134, 15 
C.B.R. (3d) 265 (B.C. C.A. [In Chambers])- considered 

Power Consolidated (China) Pulp Inc. v. British Columbia Resources Investment Corp. (1988), 19 C.P.C. (3d) 
396 (B.C. C.A.)- referred to 
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[2000] A.J. No. 610 

Royal Bank v. Fracmaster Ltd. (1999). (sub nom. UTI Energv Coro. v. Fracmaster Ltd.) 244 A.R. 93, (sub nom. 
UTI Energv Com. v. Fracmaster Ltd.) 209 W.A.C. 93. 11 C.B.R. (4th) 230 (Alta. C.A.)- considered 

Savage v. Amoco Acquisition Co. (1988), 59 Alta. L.R. (2dl 260, 68 C.B.R. (N.S.) 154, 40 B.L.R. 188, (sub nom. 
Amoco Acquisition Co. v. Savage) 87 A.R. 321 (Alta. C.A.)- referred to 

Sklar-Peppler Furniture Corp. v. Bank of Nova Scotia (1991). 8 C.B.R. (3d) 312, 86 D.L.R. (4th) 621 (Ont. Gen. 
Div.)- referred to 

Smoky River Coal Ltd., Re, (Sub nom. Luscar Ltd. v. Smokv River Coal Ltd.) 237 A.R. 83. (sub nom. Luscar Ltd. 
v. Smoky River Coal Ltd.) 197 W.A.C. 83, 1999 ABCA 62 (Alta. C.A.)- referred to 

Smoky River Coal Ltd., Re, 175 D.L.R. (4th)703. 237 A.R. 3?6, 197 W.A.C. 326, 71 Alta. L.R. (3d) 1, [1999]11 
W.W.R. 734, 12 C.B.R. (4th) 94 (Alta. C.A.)- considered 

Sovereign Life Assurance Co. v. Dodd(] 891), [1891-4] All E.R. Rep. 246, [1892] 2 O.B. 573 (Eng. C.A.)
referred to 

Wellington Building Corp., Re, 16 C.B.R. 48, [1934] O.R. 653, [1934]4 D.L.R. 626 (Ont. S.C.)- referred to 

Woodward's Ltd., Re (1993), 20 C.B.R. (3d) 74, 84 B.C.L.R. (2dl 206 (B.C. S.C.)- referred to 

Statutes considered: 

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 

s. 2 "secured creditor11 
- considered 

s. 2 "unsecured creditor" - considered 

s. 4 - considered 

s. 5 - considered 

s. 6 - considered 

s. 6(a)- considered 

s. 6(b) - considered 

s. I 3 - considered 

APPLICATION for leave to appeal from judgment reported at (2000), 19 C.B.R. (4th) 12 (Alta. Q.B.). 

Memorandum of decision. Wittmann J.A.: 

Introduction 
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This is an application for leave to appeal the decision of Papemy, J. made on May 12, 2000, pursuant to the 
Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended (CCAA). The applicant, Resurgence Asset 
Management LLC (Resurgence), is an unsecured creditor by virtue of its holding 58.2 per cent of U.S. 
$100,000,000.00 unsecured notes issued by Canadian Airlines Corporation (CAC) 

2 CAC and Canadian Airlines International Ltd. (CAlL) (collectively Canadian) commenced proceedings under 
the CCAA on March 24, 2000. 

3 A proposed Plan of Compromise and Arrangement (the Plan) has been filed in this matter regarding CAC and 
CAlL, pursuant to the CCAA. 

4 The decision ofPapemy, J. May 12, 2000 (the Decision) ordered, among other things, that the classification of 
creditors not be fragmented to exclude Air Canada as a separate class from Resurgence in terms of the unsecured 
creditors; that Air Canada should be entitled to vote on the Plan pursuant to s. 6 of the CCAA at the creditors' meeting 
to be held May 26, 2000; that there be no separation of unsecured creditors ofCAC from unsecured creditors of CAlL 
for voting purposes; and that votes in respect of claims assigned to Air Canada, be recorded and tabulated separately, 
for the purpose of consideration in the application for court approval of the Plan (the Fairness Hearing). 

Leave to Appeal Under the CCAA 

5 The section ofthe CCAA governing appeals to this Court is as follows: 

13. Except in the Yukon Territory, any person dissatisfied with an order or a decision made under this Act may 
appeal therefrom on obtaining leave of the judge appealed from or ofthe court or a judge of the court to which the 
appeal lies and on such terms as to security and in other respects as the judge or court directs. 

6 The criterion to be applied in an application for leave to appeal pursuant to the CCAA is not in dispute. The 
general criterion is embodied in the concept that there must be serious and arguable grounds that are of real and sig
nificant interest to the parties: Re Multi tech Warehouse Direct Inc. (] 995). 32 Alta. L.R. (3d) 62 (Alta. C.A.) at 63; Re 
Smoky River Coal Ltd. (]999), 237 A.R. 83 (Alta. C.A.); Re Blue Range Resource Corp. (1999), 244 A.R. 103 (Alta. 
C.A.); Re Blue Range Resource Corp. (2000), 15 C.B.R. (4th) 160 (Alta. C.A. [In Chambers]); Re Blue Range Re
source Corp. (2000), 15 C.B.R. (4th) 192 (Alta. C.A. [In Chambers]). 

7 Subsumed in the general criterion are four applicable elements which originated in Power Consolidated (China) 
Pulp Inc. v. British Columbia Resources Investment Corp. (] 988), 19 C.P.C. (3d) 396 (B.C. C.A.), and were adopted 
in Med Finance Co. S.A. v. Bank of Montreal(] 993), 22 C.B.R. (3d) 279 (B.C. C.A.). McLachlin, J.A. (as she then 
was) set forth the elements in Power Consolidated as follows at p.397: 

(I) whether the point on appeal is of significance to the practice; 

(2) whether the point raised is of significance to the action itself; 

(3) whether the appeal is prima facie meritorious or, on the other hand, whether it is frivolous; and 

(4) whether the appeal will unduly hinder the progress ofthe action. 

These elements have been considered and applied by this Court, and were not in dispute before me as proper elements 
of the applicable criterion. 
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Facts 

8 On or about October 19, 1999, Air Canada announced its intention to make a bid for CAC and to proceed to 
complete a merger subject to a restructuring of Canadian's debt. On or about November 5, 1999, following a ruling by 
the Quebec Superior Court, a competing offer by Airline Industry Revitalization Co. Inc. was withdrawn and Air 
Canada indicated that it would proceed with its offer for CAC. 

9 On or about November II, 1999, Air Canada caused the incorporation of 853350 Alberta Ltd. (853350), for the 
sole purpose of acquiring the majority of the shares ofCAC. At the time of incorporation, Air Canada held 10 per cent 
of the shares of853350. Paul Farrar, among others, holds the remaining 90 per cent of the shares of 853350. 

10 On or about November I I, 1999, Air Canada, through 853350, offered to purchase the outstanding shares of 
CAC at a price of $2.00 per share for a total of $92,000,000.00 for all of the issued and outstanding voting and 
non-voting shares of CAC. 

II On or about January 4, 2000, Air Canada and 853350 acquired 82 per cent of CAC's outstanding common 
shares for approximately $75,000,000.00 plus the preferred shares of CAlL for a purchase price of $59,000,000.00. 
Air Canada then replaced the Board of Directors ofCAC with its own nominees. 

12 Substantially all of the aircraft making up the fleet of Canadian are held by Air Canada through lease ar
rangements with various lessors or other aircraft financial agencies. These arrangements were the result of negotia
tions with lessors, jointly conducted by Air Canada and Canadian. 

13 In general, these arrangements include the following: 

(i) the leases have been renegotiated to reflect contemporary fair market value (or below) based on two inde
pendent desk top valuations; and 

(ii) the present value of the difference between the financial terms under the previous lease arrangements and the 
renegotiated fair market value terms was characterized as 11Unsecured deficiency, 11 reflected in a Promissory Note 
payable to the lessor from Canadian and assigned by the lessor to Air Canada. 

14 In the result, Air Canada has acquired or is in the process of acquiring all but eight of the deficiency claims of 
aircraft lessors or financiers listed in Schedule "B" to the Plan in the total amount of $253,506.944.00. Air Canada 
intends to vote those claims as an unsecured creditor under the Plan. 

15 The executory contracts claims listed in Schedule "B" to the Plan total $110,677,000.00, of which 
$108,907,000.00 is the claim of Loyalty Management Group Canada Inc. (Loyalty), an entity with a long term con
tract with Canadian to purchase air miles. The claim is subject to an agreement of settlement between Loyalty, Ca
nadian and Air Canada. Air Canada was assigned the Loyalty unsecured claim. 

16 In the Plan, all unsecured creditors of both CAC and CAl are grouped in the same class for voting purposes. 

17 Pursuant to the Plan, unsecured creditors will receive a payment of$0.12 on the dollar for each $1.00 of their 
claim unless the total amount of unsecured claims exceeds $800 million, in which case, they will receive less. Air 
Canada will fund this Pro Rata Cash Amount. As a result of the assignments of the deficiency amounts in favour of Air 
Canada, if the Plan is approved, Air Canada will notionally be paying a substantial proportion of the Pro Rata Cash 
Amount to itself. 
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18 The Plan further contemplates Air Canada becoming the 100 per cent owner of Canadian through 853350. 

19 On April 7, 2000, an Order was granted by Papemy, J., directing that the Plan be filed by the Petitioners; 
establishing a claims dispute process; authorizing the calling of meetings for affected creditors to vote on the Plan to 
be held on May 26, 2000; authorizing the Petitioners to make application for an Order sanctioning the Plan on June 5, 
2000; and providing other directions. 

20 The April7, 2000 Order established three classes of creditors: (a) the holders of Canadian Airlines Corporation 
10 per cent Senior Secured Notes due 2005 (the Secured Noteholders); (b) the secured creditors of the Petitioners 
affected by the Plan (the Affected Secured Creditors); and (c) the unsecured creditors affected by the Plan (the Af
fected Unsecured Creditors). 

21 On April25, 2000, the Petitioners filed and served the Plan, in accordance with the Order of April7, 2000. By 
Notice of Motion dated April27, 2000, Resurgence brought an application, among other things, seeking "directions as 
to the classification and voting rights of the creditors ... (and) the quantum of the 'deficiency claims' assigned to Air 
Canada." Resurgence sought to have Air Canada excluded from voting as an unsecured creditor unless segregated into 
a separate class. Resurgence also sought to have the holders of the unsecured notes vote as a separate class. 

22 The result of the April27, 2000 motion by Resurgence is the Decision. 

The Decision 

23 In the Decision, the supervising chambers judge referred to her order of April 14, 2000, wherein she approved 
transactions involving the re-negotiation of the aircraft leases. She referred to "about $200,000,000.00 worth of 
concessions for CAlL" as "concessions or deficiency claims" which were quantified and reflected in promissory notes 
which were assigned to Air Canada in exchange for its guarantee of the aircraft leases. The monitor approved of the 
method of quantifying the claims and Papemy, J. approved the transactions, reserving the issue of classification and 
voting to her May 12 Decision. 

24 The Plan provides for one class of unsecured creditor. The unsecured class is composed of a number of types of 
unsecured claims including executory contracts (e.g. Air Canada from Loyalty) unsecured notes (e.g. Resurgence), 
aircraft leases (e.g. Air Canada from lessors), litigation claims, real estate leases and the deficiencies, if any, of the 
senior secured noteholders. 

25 In seeking to have Air Canada vote the promissory notes in a separate class Resurgence argued several factors 
before Papemy, J., as set out at pp. 4-5 of the Decision as follows: 

l. The Air Canada appointed board caused Canadian to enter into these CCAA proceedings under which Air 
Canada stands to gain substantial benefits in its own operations and in the merged operations and ownership 
contemplated after the compromise of debts under the plan. 

2. Air Canada is providing the fund of money to be distributed to the Affected Unsecured Creditors and will, 
therefore, end up paying itself a portion of that money if it is included in the Affected Unsecured Creditors' class 
and permitted to vote. 

3. Air Canada gave no real consideration in acquiring the deficiency claims and manufactured them only to secure 
a 'yes' vote. 

26 She then recited the argument made by Air Canada and Canadian to the effect that the legal rights associated 
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with Air Canada's unsecured claims are the same as those associated with the other affected unsecured claimants, and 
that the matters raised by Resurgence relating to classification are really matters of fairness more appropriately dealt 
with in a Fairness Hearing scheduled to be held June 5, 2000. 

27 After observing that the CCAA offers no guidance with respect to the classification of claims, beyond identi
fying secured and unsecured categories and the possibility of classes within each category, and that the process has 
developed in case law, Paperny, J. embarked on a detailed analysis and consideration of the case law in this area 
including Noreen Energy Resources Ltd. v. Oakwood Petroleums Ltd. (1988), 72 C.B.R. CN.S.l 20 (Alta. Q.B.); 
Sovereign Life Assurance Co. v. Dodd (1891), [1892]2 Q.B. 573 (Eng. C.A.); Re Fairview Industries Ltd. (1991), II 
C.B.R. (3d) 71 (N.S. T.D.); Northland Properties Ltd. v. Excelsior Life Insurance Co. of Canada (1989), 73 C.B.R. 
CN.S.) 195 (B.C. C.A.); Savage v. Amoco Acquisition Co. (1988), 68 C.B.R. (N.S.l 154 (Alta. C.A.); Re Woodward's 
Ltd. (1993). 84 B.C.L.R. (2dl 206 (B.C. S.C.); Sklar-Peppler Furniture Corp. v. Bank of Nova Scotia (1991), 86 
D.L.R. (4th) 621 (Ont. Gen. Div.) at 626; Re NsC Diesel Power Inc. (1990). 79 C.B.R. (N.S.l I (N.S. T.D.); Re Wel
lington Building Corp .. [1934] Q.R. 653, 16 C.B.R. 48 (Ont. S.C.). Papemy, J. also referred to an oft-cited article 
"Reorganization under the Companies Creditors Arrangement Act" by S. E. Edwards (1947), 25 Can. Bar Rev. 587. 
She concluded her legal analysis at pp.l2-13 by setting forth the principles she found to be applicable in assessing 
commonality of interest as an appropriate test for the classification of creditors: 

I. Commonality of interest should be viewed on the basis of the non-fragmentation test, not on an identity of 
interest test; 

2. The interests to be considered are the legal interests the creditor holds qua creditor in relationship to the debtor 
company, prior to and under the plan as well as on liquidation; 

3. The commonality of these interests are to be viewed purposively, bearing in mind the object of the CCM, 
namely to facilitate reorganizations if at all possible; 

4. In placing a broad and purposive interpretation on the CCM, the court should be careful to resist classification 
approaches which would potentially jeopardize potentially viable plans. 

5. Absent bad faith, the motivations of the creditors to approve or disapprove are irrelevant. 

6. The requirement of creditors being able to consult together means being able to assess their legal entitlement as 
creditors before or after the plan in a similar manner. 

The Standard of Review and Leave Applications 

28 The elements of the general criterion cannot be properly considered in a leave application without regard to the 
standard of review that this Court applies to appeals under the CCAA. If leave to appeal were to be granted, the ap
plicable standard of review is succinctly set forth by Fruman, J.A. in Royal Bank v. Fracmaster Ltd. (1999), 244 A.R. 
93 (Alta. C.A.) where she stated for the Court at p.95: 

.... this is a court of review. It is not our task to reconsider the merits of the various offers and decide which 
proposal might be best. The decisions made by the Chambers judge involve a good measure of discretion, and are 
owed considerable deference. Whether or not we agree, we will only interfere if we conclude that she acted un
reasonably, erred in principle or made a manifest error. 

In another recent CCAA case from this Court, Re Smoky River Coal Ltd. (1999), 237 A.R. 326 (Alta. C. A.), Hunt, J.A., 
speaking for the unanimous Court, extensively reviewed the history and purpose of the CCAA, and observed at p.341: 
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The fact that an appeal lies only with leave of an appellate court (s. 13 CCAA) suggests that Parliament, mindful 
that CCAA cases often require quick decision-making, intended that most decisions be made by the supervising 
judge. This supports the view that those decisions should be interfered with only in clear cases. 

29 The standard of review of this Court, in reviewing the CCAA decision of the supervising judge, is therefore one 
of correctness if there is an error oflaw. Otherwise, for an appellate court to interfere with the decision of the super
vising judge, there must be a palpable and overriding error in the exercise of discretion or in findings of fact. 

Statutory Provisions 

30 The CCAA includes provisions defming secured creditor, unsecured creditor, refers to classes of them, and 
provides for court approval of a plan of compromise or arrangement in the following sections: 

2. Interpretation 

"secured creditor" means a holder of a mortgage, hypothec, pledge, charge, lien or privilege on or against, or any 
assignment, cession or transfer of, all or any property of a debtor company as security for indebtedness of the 
debtor company, or a holder of any bond of a debtor company secured by a mortgage, hypothec, pledge, charge, 
lien or privilege on or against, or any assignment, cession or transfer of, or a trust in respect of, all or any property 
of the debtor company, whether the holder or beneficiary is resident or domiciled within or outside Canada, and a 
trustee under any trust deed or other instrument securing any of those bonds shall be deemed to be a secured 
creditor for all purposes of this Act except for the purpose of voting at a creditors' meeting in respect of any of 
those bonds; 

"Unsecured creditOT11 means any creditor of a company who is not a secured creditor, whether resident or domi
ciled within or outside Canada, and a trustee for the holders of any unsecured bonds issue under a trust deed or 
other instrument running in favour of the trustee shall be deemed to be an unsecured creditor for all purposes of 
this Act except for the purpose of voting at a creditors' meeting in respect of any of those bonds. 

Compromises and Arrangements 

4. Where a compromise or an arrangement is proposed between a debtor company and its unsecured creditors or 
any class ofthem, the court may, on the application in a summary way of the company, of any such creditor or of 
the trustee in bankruptcy or liquidator ofthe company, order a meeting of the creditors or class of creditors, and, if 
the court so determines, of the shareholders of the company, to be summoned in such a manner as the court di
rects. 

5. Where a compromise or an arrangement is proposed between a debtor company and its secured creditors or any 
class ofthem, the court may, on the application in a summary way of the company or of any such creditor or ofthe 
trustee in bankruptcy or liquidator of the company, order a meeting of the creditors or class of creditors, and, ifthe 
court so determines, of the shareholders of the company, to be summoned in such manner as the courts directs. 
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6. Where a majority in number representing two-thirds in value of the creditors, or class of creditors, as the case 
may be, present and voting either in person or by proxy at the meeting or meetings thereof respectively held 
pursuant to sections 4 and 5, or either of those sections, agree to any compromise or arrangement either as pro
posed or as altered or modified at the meeting or meetings, the compromise or arrangement may be sanctioned by 
the court, and if so sanctioned is binding 

(a) on all the creditors or the class of creditors, as the case may be, and on any trustee for any such class of 
creditors, whether secured or unsecured, as the case may be, and on the company; and 

(b) in the case of a company that has made an authorized assignment or against which a receiving order has 
been made under the Bankruptcy and Insolvency Act or is in the course of being wound up under the 
Winding-up and Restructuring Act, on the trustee in bankruptcy or liquidator and contributories of the 
company. 

Classes of Creditors 

31 It is apparent from a review of the foregoing sections that division into classes of creditors within the unsecured 
and secured categories may, in any given case, materially affect the outcome of the vote referenced in section 6. 
Compliance with section 6 triggers the ability of the court to approve or sanction the Plan and to bind the parties 
referenced ins. 6(a) and 6(b) of the CCAA. In argument before me, it was conceded by the applicant that Resurgence 
would not have the ability to ensure approval of the Plan by casting its vote if Air Canada were to be excised from the 
unsecured creditor category into a separate class. Conversely, counsel for Resurgence candidly admitted that Resur
gence would effectively have a veto of the Plan if Air Canada were segregated into a separate class of unsecured 
creditor. 

Application of the Criteria for Leave to Appeal 

32 The four elements of the general criterion are set out in paragraph [7]. The first and second elements are sat
isfied in this case. The points raised on appeal are of significance to the action. If Resurgence succeeds, it obtains a 
veto. If it does not succeed, and it votes as a member of the unsecured creditors class with Air Canada, Air Canada can 
control the vote of the unsecured creditors. 

33 In terms of the points on appeal being of significance to the practice, it may be that an appellate court's views in 
this province on the classification of unsecured creditors issue is desirable, there being no appellate authority from this 
Court on this issue. Although I have doubt as to the significance of this element of the general criterion in the context 
of the facts of this case, I am prepared for the purposes of this application to treat this element as having being satis
fied. 

34 The third element is whether the appeal is prima facie meritorious or, on the other hand, whether it is frivolous. 
In my view, the proper interpretation of this element is not a mutually exclusive application of an appeal being either 
meritorious or frivolous. Rather, the appeal must be prima facie meritorious; if it is not prima facie meritorious, this 
element is not satisfied. 

35 I fmd that the appeal on the points raised from the Decision is not prima facie meritorious. In the plain ordinary 
meaning of the words of this element, on first impression, there must appear to be an error in principle of law or a 
palpable and overriding error offact. Exercise of discretion by a supervising judge, so long as it is exercised judicially, 
is not a matter for interference by an appellate court, even if the appellate court were inclined to decide the matter 
another way. It is precisely this kind of a factor which breathes life into the modifier "prima facie" meritorious. 

36 I have carefully reviewed all of the cases referred to by the supervising chambers judge and the principles she 
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derived from them. In my view, she made no error in law. 

37 In the exercise of her discretion, she decided neither to allow the applicant's motion to excise Air Canada from 
the unsecured creditors class nor to prohibit Air Canada from voting. She also declined, on the facts established before 
her, to separate creditors of CAC from creditors of CAlL for voting purposes. She did, however, order that Air 
Canada's vote be recorded and tabulated and indicated that this will be considered at the Fairness Hearing. 

38 It was strenuously argued before me by the applicant, that deferring classification and voting issues to the 
Fairness Hearing was an error of law or principle in and of itself. 

39 The argument was put in terms that if, on a proper classification of unsecured creditors, Air Canada was re
moved from the unsecured class, and Resurgence vetoed the Plan, the matter of a Fairness Hearing would never arise. 
While that may be ttue, it does not follow that there is any error in law in what the supervising judge did. She con
cluded that the separate tabulation of the votes will allow the voice of the unsecured creditors to be heard, while, at the 
same time, permit, rather than rule out the possibility, that the Plan might proceed. This approach is consistent with the 
purpose of the CCAA as articulated in many of the authorities in this country. 

40 The supervising chambers judge also refused to exclude Air Canada from voting on the basis that the legal 
rights attached to the notes held by Air Canada were valid. Resurgence argued that because Air Canada had other 
interests in the outcome of the Plan, it should be excluded from voting as an unsegregated secured creditor. Paperny, J. 
held that this was an issue of fairness, as was the fact that Air Canada was really voting on its own reorganization. She 
did not err in principle. She expressly acknowledged the authorities that, on different facts, either allowed different 
classes or excluded a vote. See, for example, Re Woodward's Ltd. (1993), 84 B.C.L.R. (2dl 206 (B.C. S.C.); Re 
Northland Properties Ltd. (1988). 73 C.B.R. (N.S.) 166 (B.C. S.C.); Re NsC Diesel Power Inc. (1990), 79 C.B.R. 
CN.S.l I (N.S. T.D.). 

41 The fourth element ofthe general criterion is whether the appeal will unduly hinder the progress of the action. 
In other words, will the delay involved in prosecuting, hearing and deciding the appeal be of such length so as to 
unduly impede the ultimate resolution of the matter by a vote or court sanction? The approach of the supervising judge 
to the issues raised by the applicant is that its concerns will be seriously addressed at the Fairness Hearing scheduled 
for June 5, 2000, pursuant to s.6 of the CCAA, provided the creditors vote to adopt the Plan. 

42 This element has at its root the purpose of the CCAA; the role of the supervising judge; the need for a timely 
and orderly resolution of the matter; and the effect on the interests of all parties pending a decision on appeal. The 
comments of McFarlane, J.A. in Re Pacific National Lease Holding Corp. (1992), 15 C.B.R. (3d) 265 (B.C. C.A. [In 
Chambers]) are particularly apt where he stated as follows at p.272: 

Despite what I have said, there may be an arguable case for the petitioners to present to a panel of this Court on 
discreet questions of law. But I am of the view that this Court should exercise its powers sparingly when it is 
asked to intervene with respect to questions which arise under the C.C.A.A. The process of management which 
the Act has assigned to the trial Court is an ongoing one. In this case a number of orders have been made. Some, 
including the one under appeal, have not been settled or entered. Other applications are pending. The process 
contemplated by the Act is continuing. 

A colleague has suggested that a judge exercising a supervisory function under the C.C.A.A. is more like a judge 
hearing a tria~ who makes orders in the course of that trial, than a chambers judge who makes interlocutory or 
proceedings for which he has no further responsibility. 

Also, we know that in a case where a judgment has not been entered, it may be open to a judge to reconsider his or 
her judgment, and alter its terms. In supervising a proceeding under the C.C.A.A. orders are made, and orders are 
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varied as changing circumstances require. Orders depend upon a careful and delicate balancing of a variety of 
interests and of problems. In that context appellate proceedings may well upset the balance, and delay or frustrate 
the process under the C.C.A.A. I do not say that leave will never be granted in a C.C.A.A. proceeding. But the 
effect upon all parties concerned will be an important consideration in deciding whether leave ought to be granted. 

43 In that case, it appears that McFarlane, J.A. was satisfied that the first three elements of the criteria had been 
met, i.e. that there "may be an arguable case for the petitioners to present to a panel of this court on discrete [sic] 
questions of law". 

44 It was argued before me that an appeal would give rise to an uncertainly of process and a lack of confidence in 
it; that the creditors, or some of them, may be inclined to withdraw support for the Plan that would otherwise be 
forthcoming, but for the delay. None of the parties tendered affidavit evidence on this issue. 

45 Nowhere in any of the authorities has the issue of onus in meeting the elements the general criterion been 
prominent. I am of the view that the onus is on the applicant. That onus would include the applicant producing at least 
some evidence on the fourth element to shift the onus to the respondents, even though it involves proving a negative, 
i.e. that there will not be any material adverse impact as the result of the delay occasioned by an appeal. That evidence 
is lacking in this case. It is lacking on both sides but the respondents do not have an initial onus in this regard. 
Therefore, I fmd that the fourth element has not been established by the applicant. 

46 The last step in a proper analysis in the context of a leave application is to ascribe appropriate weight to each of 
the elements of the general criterion and decide over all whether the test has been met. In most cases, the last two 
elements will be more important, and ought to be ascribed more weight than the first two elements. The last two 
elements here have not been met while the first two arguably have. In the result, I am satisfied that the applicant has 
not met the threshold for leave to appeal on the basis of the authorities, and I am therefore denying the application. 

Conclusion 

47 The application for leave to appeal the Decision is dismissed on the basis that there is no prima facie merito-
rious case and that the granting ofleave would likely unduly hinder tile progress of the action. 

Application dismissed 

END OF DOCUMENT 
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Proceedings: refusing leave to appeal (2003), 2003 CarswellAlta 1885 (Alta. Q.B. [In Chambers]) 

Counsel: A.J. McConnell for Applicant 

D.S. Nishimura for Respondent 

C.T. Hustwick --Monitor 

Subject: Insolvency; Civil Practice and Procedure; Contracts; Corporate and Commercial 

Bankruptcy and insolvency --- Proposal- Companies' Creditors Arrangement Act- Miscellaneous issues 

In proceedings under Companies' Creditors Arrangement Act, chambers judge was required to determine whether 
claim of applicant regarding six sour gas line heater separator packages supplied to respondent were secured by valid 
builders liens- In finding that applicant did not have secured interest under Builders' Lien Act, chambers judge held 
that provision and installation of separator packages, which were used to extract natural gas, were not improvements 
with respect to mineral rights -Applicant applied for leave to appeal- Application dismissed- Real issue sought 
to be determined was whether chambers judge erred in determining that equipment, its use, its method of installation 
and method of affixation satisfied definition of improvement under Builders' Lien Act - Applicant's failure to es
tablish that point on appeal was of significance to industry or to practice was sufficient to dispose of application -
Real issue on which leave was sought was very fact specific and for that reason alone, conclusion could not be reached 
that issue was of significance to oil and gas industry or to practice of law in area, particularly in context of restruc
turing- What constituted "improvement" as defined under Builders' Lien Act had been well canvassed by courts and 
results of those cases were dependent on individual facts as found. 
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Civil practice and procedure --- Practice on appeal- Leave to appeal -Application - Grounds 

In proceedings under Companies' Creditors Arrangement Act, chambers judge was required to determine whether 
claim of applicant regarding six sour gas line heater separator packages supplied to respondent were secured by valid 
builders liens- In finding that applicant did not have secured interest under Builders' Lien Act, chambers judge held 
that provision and installation of separator packages, which were used to extract natural gas, were not improvements 
with respect to mineral rights -Applicant applied for leave to appeal- Application dismissed- Real issue sought 
to be determined was whether chambers judge erred in determining that equipment, its use, its method of installation 
and method of affixation satisfied definition of improvement under Builders' Lien Act - Applicant's failure to es
tablish that point on appeal was of significance to industry or to practice was sufficient to dispose of application -
Real issue on which leave was sought was very fact specific and for that reason alone, conclusion could not be reached 
that issue was of significance to oil and gas industry or to practice of law in area, particularly in context of restruc
turing- What constituted "improvement" as defined under Builders' Lien Act had been well canvassed by courts and 
results of those cases were dependent on individual facts as found. 

Construction law--- Construction and builders' liens- Services and materials for which liens available- Claims by 
material suppliers- Liens on supplied material 

In proceedings under Companies' Creditors Arrangement Act, chambers judge was required to determine whether 
claim of applicant regarding six sour gas line heater separator packages supplied to respondent were secured by valid 
builders liens- In finding that applicant did not have secured interest under Builders' Lien Act, chambers judge held 
that provision and installation of separator packages, which were used to extract natural gas, were not improvements 
with respect to mineral rights -Applicant applied for leave to appeal- Application dismissed- Real issue sought 
to be determined was whether chambers judge erred in determining that equipment, its use, its method of installation 
and method of affixation satisfied definition of improvement under Builders' Lien Act - Applicant's failure to es
tablish that point on appeal was of significance to industry or to practice was sufficient to dispose of application -
Real issue on which leave was sought was very fact specific and for that reason alone, conclusion could not be reached 
that issue was of significance to oil and gas industry or to practice of law in area, particularly in context of restruc
turing- What constituted "improvement" as defined under Builders' Lien Act had been well canvassed by courts and 
results of those cases were dependent on individual facts as found. 

Cases considered by Paperny J.A.: 

Canadian Airlines Corp., Re (2000), 2000 ABCA 238,2000 CarsweiiAita 919, [20001 10 W.W.R. 314,20 C.B.R. 
(4th) 46, 84 Alta. L.R. (3d) 52, 9 B.L.R. (3d) 86, 266 A.R. 131, 228 W.A.C. 13 I (Alta. C.A. [In Chambers])
followed 

Hausen v. Nikolaisen (2002), 2002 SCC 33, 2002 CarsweliSask 178, 2002 CarsweiiSask 179. 286 N.R. 1, 10 
C.C.L.T. (3d) 157,211 D.L.R. (4th) 577, [2002]7 W.W.R. I, 219 Sask. R. I, 272 W.A.C. I, 30 M.P.L.R. (3d) I, 
[2002]2 S.C.R. 235 (S.C.C.)- referred to 

Wyo-Ben Inc. v. Wilson Mud Canada Ltd. (1985), 41 Alta. L.R. (2dl 289, [1986] 2 W. W.R. 350, 23 D.L.R. (4th) 
760, 1985 Carswell Alta 244 (Alta. C.A.)- considered 

Statutes considered: 

Builders' Lien Act, R.S.A. 2000, c. B-7 

Generally - considered 
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s. !(d) "improvement"- referred to 

s. 6- considered 

s. 17- referred to 

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 

Generally - referred to 

Personal Property Security Act, R.S.A. 2000, c. P-7 

Generally- referred to 

APPLICATION for leave to appeal judgment reported at (2003), 2003 CarswellA!ta 1885, 32 C.L.R. (3d) 57, 49 
C.B.R. (4th) 219 (Alta. Q.B. [In Chambers]) holding that applicant did not have secured interest under Builder's Lien 
Act. 

Paperny J.A.: 

Orban Industries Ltd. ("Orban") seeks leave to appeal the order of the chambers judge dated December 2, 2003 
in proceedings under the Companies' Creditors Arrangement Act ("CCAA") in which she concluded that Orban did 
not have a secured interest under the Builder's Lien Act ("BLA"). 

2 The criterion to be applied when considering an application for leave to appeal under the CCAA is that there 
must be serious and arguable grounds that are of real and significant interest. Four factors are used to assess whether 
the criterion is present, as articulated in this Court's decision in Canadian Airlines Corp., Re (2000), 266 A.R. 13 I 
(Alta. C.A. [In Chambers]). The applicant must establish the following: 

I. The point on appeal is of significance to the practice; 

2. The point on appeal is of significance to the action itself; 

3. The appeal is prima facie meritorious; 

4. The appeal will not unduly hinder the progress of the action. 

3 The chambers judge was required to determine whether the claim of Orban regarding six sour gas line heat-
er/separator packages supplied to Gauntlet were secured by valid builders liens. 

4 She found that: 

a) the agreements between Orban and Gauntlet were not enforceable security agreements under the Personal 
Property Security Act, R.S.A. 2000, c. P7 ("PPSA"); 

b) on the evidence before her the provision of separators was not in respect of an "improvement" and therefore did 
not give rise to a lien under s. 6 of the BLA or a charge under s. 17 of the BLAin the circumstances; 
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c) Orban had a security interest in two separators it retained, but had not proved a claim for any residual damages; 

It is the second conclusion that is the subject of this leave application. 

5 Orban submits that the chambers judge erred in holding that the provision and installation of the separator 
packages, which were used to extract natural gas, were not improvements with respect to mineral rights. It submits that 
the drilling rig itself is an improvement, relying on the decision of Wyo-Ben Inc. v. Wilson Mud Canada Ltd.~ 
23 D.L.R. (4th) 760 (Alta. C.A.). Thus, it argues, s. 6 of the BLA provides for the creation of a lien where work is done 
or materials are furnished in respect of which an improvement is being made. In other words, the drilling rig is itself an 
improvement. Any services supplied or materials furnished preparatory to, in connection with or for an abandonment 
operation create a valid lien. It is therefore an error to consider the method or extent of affixation of that equipment. 

6 Orban submits that there is currently no appellate authority on the question proposed to be considered; that 
because the separator packages were specifically installed and utilized by Gauntlet at the well sites to recover oil and 
gas, they are prima facie improvements and that decision has important business ramifications to Orban and to the oil 
and gas industry. 

7 Having reviewed the detailed submissions of counsel, I am of the view that the application for leave to appeal 
must be dismissed. 

8 Despite the carefully crafted issues for which leave is sought, the real issue sought to be determined is whether 
the chambers judge erred in determining that this equipment, its use, its method of installation and the method of 
affixation satisfied the definition of improvement under the BLA. In arriving at her conclusion that it did not, she 
considered the evidence before her, the purpose and use of the equipment and the specific method of affixation. She 
concluded, on the evidence before her, that the separator packages in this case were not intended to be or to become 
part of the land in question. She rejected what she called "the bald proposition" advanced by Orban that anything done 
to recover minerals is an improvement to the mineral interest under the BLA. 

9 In my view, determining whether Orban had a valid lien under the BLA is a question of mixed fact and law. The 
standard of review is high. (See Hausen v. Nikolaisen, [2002]2 S.C.R. 235 (S.C.C.).) 

10 As to the first issue, significance to the industry or to the practice; I note the issues are framed broadly, 
however, the real issue on which leave is sought is very fact specific. For this reason alone, I am unable to conclude 
that it is of significance to the oil and gas industry or to the practice of law in the area, particularly in the context of a 
restructuring. What is an "improvement" as defined under the BLA has been well canvassed by the courts and the 
results of those cases are dependent on the individual facts as found. This would be sufficient to dispose of the ap
plication. 

II However, I continue. The second element is whether the appeal is of significance to the action itself. In my 
view, that consideration is not confined to whether or not it is significant to the parties raising the issue but to the 
proceedings as a whole. It is clear that the claim advanced by Orban is financially significant to it, representing ap
proximately $500,000. Its significance to the action as a whole is somewhat less apparent. I am led to understand that 
the claim could represent a significant portion of the builder's lien fund under the plan of arrangement. The plan has 
already been approved. I am also advised that the outcome of the creditor vote would not have been affected by 
whether Orban voted as a secured or unsecured creditor. Insofar as the proceedings as a whole are concerned, the 
outcome of this issue would appear to have minimal significance. The plan has already been sanctioned. Nevertheless, 
for the limited purpose of this application, I am prepared to assume that this condition is satisfied. 

12 The third prerequisite is that the appeal be prima facie meritorious. A prima facie meritorious case was de-
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scribed by Wittmann J.A. in Resurgence (supra) as follows: "on first impression, there must be an error in principle of 
law or a clear and overriding error of fact." An assessment of this factor requires regard to the standard of review that 
would govern were leave to be granted. As indicated, the standard requires Orban to point to an error of law, or a 
palpable and overriding error in fact finding, or an error in the exercise of discretion. Orban asserts there was an error 
of law and the issue it raises is a question of law. Thus, it submits, the standard of review would be correctness. 
However, as I noted above, in my view, a fair characterization of the issue is one of mixed fact and law and, as such, 
the standard of review is highly deferential. Moreover, a careful review of the extensive case law provided by the 
parties and the evidence relied on does not satisfy me that such an error exists. The chambers judge reviewed con
siderable case law in arriving at her conclusion and appears to have properly applied it to the facts she found. Were I 
wrong in characterizing the issue and therefore the correct standard of review, I would nevertheless conclude that the 
reasons on their face do not evidence an error in law. 

13 I agree with the chambers judge's interpretation of the Wyo-Ben decision (supra). That case considered the 
issue of whether a supplier can claim a lien on a mineral interest in a parcel drained by a well if the wellhead is located 
on adjoining lands. With respect, it does not stand for the proposition that a drilling well is an improvement and thus 
materials supplied or services rendered in connection with a well are, without more, entitled to a builder's lien. 

14 As to the fourth condition, whether an appeal would unduly hinder the proceedings, I note that no evidence was 
advanced on this point. I have relied on the submissions of counsel. The plan of arrangement has been sanctioned and 
the distribution to secured creditors is anticipated to be February 2, 2004. The distribution to unsecured creditors is 
uncertain. It appears that any appeal of this matter will delay distribution to both sets of creditors. The extent of that 
delay and its impact is not before me but it is reasonable to recognize that these creditors have been waiting for 
payment since Gauntlet received CCAA protection, which was in the Spring of2003, a considerable length of time. 
The onus is on the applicant to satisfy the court that there will not be undue hindrance of the action. (It being assumed 
that some hindrance is inherent in any appeal.) Without evidence of the extent of the delay, or how potential prejudice 
to other creditors could be minimized, I am not satisfied that this condition has been met. 

15 The application for leave to appeal is dismissed .. 

Application dismissed. 

END OF DOCUMENT 
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ATB Financial v. Metcalfe & Mansfield Alternative Investments II Corp. 

In The Matter of the Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, as Amended 

And In The Matter of a Plan of Compromise and Arrangement Involving Metcalfe & Mansfield Alternative Investments II 
Corp., Metcalfe & Mansfield Alternative Investtnents III Corp., Metcalfe & Mansfield Alternative Investments V Corp., 

Metcalfe & Mansfield Alternative Investtnents XI Corp., Metcalfe & Mansfield Alternative Investments XII Corp., 6932819 
Canada Inc. and 4446372 Canada Inc., Trustees ofthe Conduits Listed in Schedule "A" Hereto 

The Investors Represented on the Pan-Canadian Investors Committee for Third-Party Structured Asset-Backed Commercial 
Paper Listed in Schedule "B" Hereto (Applicants) and Metcalfe & Mansfield Alternative Investments II Corp., Metcalfe & 

Mansfield Alternative Investments III, Corp., Metcalfe & Mansfield Alternative Investtnents V Corp., Metcalfe & Mansfield 
Alternative Investtnents XI, Corp., Metcalfe & Mansfield Alternative Investments XII, Corp., 6932819 Canada Inc. and 

4446372 Canada Inc., Trustees of the Conduits Listed in Schedule "A" Hereto (Respondents) 

Ontario Superior Court of Justice [Commercial List] 

C. Campbell J. 

Heard: May 12-13, 2008; June 3, 2008 
Judgment: June 5, 2008 

Docket: 08-CL-7440 

©Thomson Reuters Canada Limited or its Licensors (excluding individual court documents). All rights reserved. 

Counsel: B. Zarnett, F. Myers, B. Empey, for Applicants 

Donald Milner, Graham Phoenix, Xeno C. Martis, David Lemieux, Robert Girard, for Respondents, Metcalfe & Mansfield 
Alternative Investtnents II Corp., Metcalfe & Mansfield Alternative Investments III Corp., Metcalfe & Mansfield Alternative 
Investtnents V Corp., Metcalfe & Mansfield Alternative Investments XI Corp., Metcalfe & Mansfield Alternative Investments 
XII Corp. 

Aubrey Kauffman, Stuart Brottnan, for Respondents, 4446372 Canada Inc., 6932819 Canada Inc., as Issuer Trustees 

Subject: Insolvency; Corporate and Commercial 

Bankruptcy and insolvency --- Proposal- Companies' Creditors Arrangement Act- Arrangements- Approval by court
Miscellaneous issues 

Releases - Parties were financial institutions, dealers and noteholders in market for Asset Backed Commercial Paper 
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("ABCP")- Canadian ABCP market experienced liquidity crisis- Plan of Compromise and Arrangement ("Plan") was put 
forward under Companies' Creditors Arrangement Act ("CCAA") - Plan included Releases for claims against banks and 
dealers in negligence, misrepresentation and fraud, with "carve out" allowing fraudulent misrepresentations claims -Note
holders voted in favour of Plan - Minority of noteholders ("opponents") opposed Plan based on Releases - Applicants 
brought application for approval of Plan- Application granted- CCAA provided jurisdiction to approve Releases since they 
were appropriate for success of Plan -Decisions cited by opponents were not helpful as they concerned releases that did not 
extend to third party or that did not directly involve company - In case at bar, parties released were directly involved in 
company, and opponents' claims were directly related to value of company - Releases were fair and reasonable - Given 
purpose of CCAA, it was reasonable to compromise claims to complete restructuring - Carve out balanced benefits to 
noteholders and recovery for fraud- No plan brought forward would permit fraud claims urged by opponents- Plan would 
be withdrawn without Releases -Plan was legitimate use of CCAA to restore confidence in Canadian financial system. 

Cases considered by C. Campbell J.: 

ATE Financial v. Metcalfe & Mansfield Alternative Investments 11 Corp. (2008), 2008 CarswellOnt 2653, 42 C.B.R. (5th) 
102 (Ont. S.C.J. [Commercial List])- referred to 

ATE Financial v. Metcalfe & Mansfield Alternative Investments 11 Corp. (2008), 2008 Carswell On! 2820 (Ont. S.C.J. 
(Commercial List])- referred to 

Canadian Airlines Corp., Re (2000), (2000] 10 W.W.R. 269.20 C.B.R. (4th) I, 84 Alta. L.R. (3d) 9. 9 B.L.R. (3d) 41.2000 
CarswellAlta 662,2000 ABOB 442, 265 A.R. 201 (Alta. Q.B.)- considered 

Canadian Red Cross Society I Societe Canadienne de Ia Croix-Rouge, Re (] 998). 1998 Carswei!Onl 3346, 5 C.B.R. (4th) 
299. 72 O.T.C. 99 (Ont. Gen. Div. [Commercial List])- considered 

Continental Insurance Co. v. Dalton Cartage Co. (1982), 25 C.P.C. 72. [1982]1 S.C.R. 164. 131 D.L.R. (3d) 559, (sub 
nom. Dalton Cartage Ltd v. Continental insurance Co.) 40 N.R. 135. [1982Jl.L.R. 1-1487. 1982 Carswei!Ont 372, 1982 
CarswellOnt 7 I 9 (S.C.C.)- considered 

Eco/ab Ltd v. Greenspace Services Ltd (1996). 1996 Carswell On! 3788 (Ont. Gen. Div.)- referred to 

Kripps v. Touche Ross & Co. (1997). 1997 Carswei!BC 925. 89 B.C.A.C. 288. 145 W.A.C. 288, 35 C.C.L.T. (2d) 60. 
[199716 W.W.R. 421, 33 B.C.L.R. (3d) 254 (B.C. C.A.)- considered 

Musc/etech Research & Development Inc., Re (2006). 25 C.B.R. (5th) 231, 2006 Carswell On! 6230 (Ont. S.C.J.)- con
sidered 

Muscletech Research & Development Inc., Re (2007), 30 C.B.R. (5th) 59, 2007 CarswellOnt 1029 (Ont. S.C.J. [Com
mercial List])- considered 

NED Bank, Canada v. Dofasco Inc. (1999), 1999 CarswellOnt 4077, 1 B.L.R. (3d) I, 181 D.L.R. (4th) 37, 46 O.R. (3d) 
514. 47 C.C.L.T. (2dl 213, 127 O.A.C. 338. 15 C.B.R. (4th) 67 (Ont. C.A.)- distinguished 

Olympia & York Developments Ltd v. Royal Trust Co. (1993). 17 C.B.R. (3d) 1. (sub nom. 0/vmpia & York Developments 
Ltd. Rei 12 O.R. (3d) 500, 1993 CarswellOnt 182 (Ont. Gen. Div.)- considered 

Peek v. Derry (1889), 14 H. of L. 337. 38 W.R. 33, 1 Megones Companies Act Cas 292, L.R. 14 Aoo. Cas. 337, 
(1886-1890] All E.R. Rep. I, 58 L.J. Ch. 864. 61 L.T. 265. 54 J.P. 148, 5 T.L.R. 625, 14 A. C. 337 (U.K. H.L.)- referred 
to 
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Steinberg Inc. c. Michaud (1993), [1993] R.J.O. 1684, 55 Q.A.C. 298, 1993 Carswell Que 229, 1993 CarsweliOue 2055,42 
C.B.R. (5th) I (Que. C.A.)- considered 

Ste/co Inc., Re (2005), 2005 CarswellOnt 6483, 15 C.B.R. (5th) 297 (Ont. S.C.J. [Commercial List])- considered 

Stelco Inc., Re (2005), 2005 Carswell Out 6818, 204 O.A.C. 205, 78 O.R. (3d) 241, 261 D.L.R. (4th) 368, II B.L.R. (4th) 
185, 15 C.B.R. (5th) 307 (Ont. C.A.)- considered 

Ste/coinc., Re (2007), 2007 QNCA 483,2007 Carswell Out 4108, 35 C.B.R. (5th) 174, 32 B.L.R. (4th) 77, 226 O.A.C. 72 
(Ont. C.A.)- considered 

Toronto Dominion Bank v. Leigh Instruments Ltd. (Trustee of) (! 998), 1998 CarswellOnt 2565, 63 O.T.C. I. 40 B.L.R. 
QQU (Ont. Gen. Div. [Commercial List])- followed 

US. v. Energy Resources Co. (1990), 495 U.S. 545, 65 A.F.T.R.2d 90-1078, 58 U.S.L.W. 4609, 109 L.Ed.2d 580, 110 
S.Ct. 2139 (U.S. Sup. Ct.)- considered 

Vicwest, Re (2003), 2003 CarswellOnt 3600 (Ont. S.C.J. [Commercial List])- referred to 

Statutes considered: 

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 

Generally- referred to 

s. 5 - referred to 

s. 5.1 [en. 1997, c. 12, s. 122]-referred to 

Interpretation Act, R.S.C. 1985, c. 1-21 

s. I 0- considered 

Negligence Act, R.S.O. 1990, c. N.l 

Generally - referred to 

Words and phrases considered: 

fraud 

The definition of fraud in a corporate context in the common law of Canada starts with the proposition that it must be made (I) 
knowingly; (2) without belief in its truth; (3) recklessly, careless whether it be true or false. . . . It is my understanding that 
while expressed somewhat differently, the above-noted ingredients form the basis of fraud claims in the civil law of Quebec, 
although there are differences. 

APPLICATION for approval of Plan of Compromise and Arrangement under Companies' Creditors Arrangement Act to 
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address liquidity crisis in market for Asset Backed Commercial Paper. 

C. Campbell J.: 

This decision follows a sanction hearing in parts in which applicants sought approval of a Plan under the Companies 
Creditors Arrangement Act ("CCAA.") Approval of the Plan as filed and voted on by Noteholders was opposed by a number of 
corporate and individual Noteholders, principally on the basis that this Court does not have the jurisdiction under the CCAA or 
if it does should not exercise discretion to approve third party releases. 

History of Proceedings 

2 On Monday, March 17, 2008, two Orders were granted. The first, an Initial Order on essentially an ex parte basis and in 
a form that has become familiar to insolvency practitioners, granted a stay of proceedings, a limitation of rights and remedies, 
the appointment of a Monitor and for service and notice of the Order. 

3 The second Order made dated March 17, 2008 provided for a meeting ofNoteholders and notice thereof, including the 
sending of what by then had become the Amended Plan of Compromise and Arrangement. Reasons for Decision were issued on 
April 8, 2008 elaborating on the basis of the Initial Order. 

4 No appeal was taken from either of the Orders of March 17,2008. Indeed, on the return of a motion made on April23, 
2008 by certain Noteholders (the moving parties) to adjourn the meeting then scheduled for and held on April 25, 2008, no 
challenge was made to the Initial Order. 

5 Information was sought and provided on the issue of classification ofNoteholders. The thrust of the Motions was and has 
been the validity of the releases of various parties provided for in the Plan. 

6 The cornerstone to the material filed in support of the Initial Order was the affidavit of Purdy Crawford, O.C., Q.C., 
Chairman of the Applicant Pan Canadian Investors Committee. There has been no challenge to Mr. Crawford's description of 
the Asset Backed Commercial Paper ("ABCP") market or in general terms the circumstances that led up to the liquidity crisis 
that occurred in the week of August 13, 2007, or to the formation of the Plan now before the Court. 

7 The unchallenged evidence of Mr. Crawford with respect to the nature of the ABCP market and to the development ofthe 
Plan is a necessary part of the consideration of the fairness and indeed the jurisdiction, of the Court to approve the form of 
releases that are said to be integral to the Plan. 

8 As will be noted in more detail below, the meeting ofNoteholders (however classified) approved the Plan overwhelm-
ingly at the meeting of April 25, 2008. 

Background to the Plan 

9 Much of the description of the parties and their relationship to the market are by now well known or referred to in the 
earlier reasons of March 17 or April4, 2008. 

10 The focus here will be on that portion of the background that is necessary for an understanding of and decision on, the 
issues raised in opposition to the Plan. 

II Not unlike a sporting event that is unfamiliar to some attending without a program, it is difficult to understand the role of 
various market participants without a description of it. Attached as Appendix 2 are some of the terms that describe the parties, 
which are from the Glossary that is part of the Information Statement, attached to various of the Monitor's Reports. 
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12 A list of these entities that fall into various definitional categories reveals that they comprise Canadian chartered banks, 
Canadian investment houses and foreign banks and financial institutions that may appear in one or more categories of conduits, 
dealers, liquidity providers, asset providers, sponsors or agents. 

13 The following paragraphs from Mr. Crawford's affidavit succinctly summarize the proximate cause of the liquidity 
crisis, which since August 2007 has frozen the market for ABCP in Canada: 

[7] Before the week of August 13, 2007, there was an operating market in ABCP. Various corporations (referred to 
below as "Sponsors") arranged for the Conduits to make ABCP available as an investment vehicle bearing interest at 
rates slightly higher than might be available on government or bank short-term paper. 

[8] The ABCP represents debts owing by the trustees of the Conduits. Most of the ABCP is short-term commercial 
paper (usually 30 to 90 days). The balance of the ABCP is made up of commercial paper that is extendible for up to 
364 days and longer-term floating rate notes. The money paid by investors to acquire ABCP was used to purchase a 
portfolio of financial assets to be held, directly or through subsidiary trusts, by the trustees of the Conduits. Repayment 
of each series of ABCP is supported by the assets held for that series, which serves as collateral for the payment ob
ligations. ABCP is therefore said to be "asset-backed." 

[9] Some of these supporting assets were mid-term, but most were long-term, such as pools of residential mortgages, 
credit card receivables or credit default swaps (which are sophisticated derivative products). Because of the generally 
long-term nature of the assets backing the ABCP, the cash flow they generated did not match the cash flow required to 
repay maturing ABCP. Before mid-August 2007, this timing mismatch was not a problem because many investors did 
not require repayment of ABCP on maturity; instead they reinvested or "rolled" their existing ABCP at maturity. As 
well, new ABCP was continually being sold, generating funds to repay maturing ABCP where investors required 
payment. Many of the trustees of the Conduits also entered into back-up liquidity arrangements with third-party 
lenders ("Liquidity Providers") who agreed to provide funds to repay maturing ABCP in certain circumstances. 

[10] In the week of August 13,2007, the ABCP market froze. The crisis was largely triggered by market sentiment, as 
news spread of significant defaults on U.S. sub-prime mortgages. In large part, investors in Canadian ABCP lost 
confidence because they did not know what assets or mix of assets backed their ABCP. Because of this lack of 
transparency, existing holders and potential new investors feared that the assets backing the ABCP might include 
sub-prime mortgages or other overvalued assets. Investors stopped buying new ABCP, and holders stopped "rolling" 
their existing ABCP. As ABCP became due, Conduits were unable to fund repayments through new issuances or re
placement notes. Trustees of some Conduits made requests for advances under the back-up arrangements that were 
intended to provide liquidity; however, most Liquidity Providers took the position that the conditions to funding had 
not been met. With no new investment, no reinvestment, and no liquidity funding available, and with long-term un
derlying assets whose cash flows did not match maturing short-term ABCP, payments due on the ABCP could not be 
made- and no payments have been made since mid-August. 

14 Between mid-August 2007 and the filing of the Plan, Mr. Crawford and the Applicant Committee have diligently 
pursued the object of restructuring not just the specific trusts that are part of this Plan, but faith in a market structure that has 
been a significant part of the broader Canadian financial market, which in tum is directly linked to global financial markets that 
are themselves in uncertain times. 

15 The previous reasons of March 17,2008 that approved for filing the Initial Plan, recognized not just the unique cir
cumstances facing conduits and their sponsors, but the entire market in Canada for ABCP and the impact for financial markets 
generally of the liquidity crisis. 

16 Unlike many CCAA situations, when at the time of the first appearance there is no plan in sight, much less negotiated, 

© 2013 Thomson Reuters. No Claim to Orig. Govt. Works 



Page 6 

2008 CarswellOnt 3523, 43 C.B.R. (5th) 269, 47 B.L.R. (4th) 74 

this rescue package has been the product of painstaking, complicated and difficult negotiations and eventually agreement. 

17 The following five paragraphs from Mr. Crawford's affidavit crystallize the problem that developed in August 2007: 

[45] Investors who bought ABCP often did not know the particular assets or mix of assets that backed their ABCP. In 
part, this was because ABCP was often issued and sold before or at about the same time the assets were acquired. In 
addition, many of the assets are extremely complex and parties to some underlying contracts took the position that the 
terms were confidential. 

[46] Lack of transparency became a significant problem as general market fears about the credit quality of certain 
types ofinvestroent mounted during the summer of2007. As long as investors were willing to roll their ABCP or buy 
new ABCP to replace maturing notes, the ABCP market was stable. However, beginning in the first half of2007, the 
economy in the United States was shaken by what is referred to as the "sub-prime" lending crisis. 

[47] U.S. sub-prime lending had an impact in Canada because ABCP investors became concerned that the assets 
underlying their ABCP either included U.S. sub-prime mortgages or were overvalued like the U.S. sub-prime mort
gages. The lack of transparency into the pools of assets underlying ABCP made it difficult for investors to know if 
their ABCP investments included exposure to U.S. sub-prime mortgages or other similar products. In the week of 
August 13, that concern intensified to the point that investors stopped rolling their maturing ABCP, and instead de
manded repayment, and new investors could not be found. Certain trustees of the Conduits then tried to draw on their 
Liquidity Agreements to repay ABCP. Most of the Liquidity Providers did not agree that the conditions for liquidity 
funding had occurred and did not provide funding, so the ABCP could not be repaid. Deteriorating conditions in the 
credit market affected all the ABCP, including ABCP backed by traditional assets not linked to sub-prime lending. 

[48] Some of the Asset Providers made margin calls under LSS swaps on certain of the Conduits, requiring them to 
post additional collateral. Since they could not issue new ABCP, roll over existing ABCP or draw on their Liquidity 
Agreements, those Conduits were not able to post the additional collateral. Had there been no standstill arrangement, 
as described below, these Asset Providers could have unwound the swaps and ultimately could have liquidated the 
collateral posted by the Conduits. 

[49] Any liquidation of assets under an LSS swap would likely have further depressed the LSS market, creating a 
domino effect under the remaining LSS swaps by triggering their "mark-to-market" triggers for additional margin 
calls, ultimately leading to the sale of more assets, at very depressed prices. The standstill arrangement has, to date, 
through successive extensions, prevented this from occurring, in anticipation of the restructuring. 

18 The "Montreal Accord," as it has been called, brought together various industry representatives, Asset Providers and 
Liquidity Providers who entered into a "Standstill Agreement," which committed to the framework for restructuring the ABCP 
such that (a) all outstanding ABCP would be converted into term floating rate notes maturing at the same time as the corre
sponding underlying assets. This was intended to correct the mismatch between the long-term nature of the financial assets and 
the short-term nature of the ABCP; and (b) margin provisions under certain swaps would be changed to create renewed sta
bility, reducing the likelihood of margin calls. This contract was intended to reduce the risk that the Conduits would have to 
post additional collateral for the swap obligations or be subject to having their assets seized and sold, thereby preserving the 
value of the assets and of the ABCP. 

19 The Investors Committee of which Mr. Crawford is the Chair has been at work since September to develop a Plan that 
could be implemented to restore viability to the notes that have been frozen and restore liquidity so there can be a market for 
them. 

20 Since the Plan itself is not in issue at this hearing (apart from the issue of the releases), it is not necessary to deal with the 
particulars of the Plan. Suffice to say I am satisfied that as the Information to Noteholders states at p. 69, "The value of the 
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Notes if the Plan does not go forward is highly uncertain." 

The Vote 

21 A motion was held on April25, 2008, brought by various corporate and individual Noteholders seeking: 

a) changing classification each in particular circumstances from the one vote per Noteholder regime; 

b) provision of information of various kinds; 

c) adjourning the vote of April25, 2008 until issues of classification and information were fully dealt with; 

d) amending the Plan to delete various parties from release. 

22 By endorsement of April24, 2008 [2008 CarswellOnt 2653 (Ont. S.C.J. [Commercial List])] the issue of releases was in 
effect adjourned for determination later. The vote was not postponed, as I was satisfied that the Monitor would be able to tally 
the votes in such a way that any issue of classification could be dealt with at this hearing. 

23 I was also satisfied that the Applicants and the Monitor had or would make available any and all information that was in 
existence and pertinent to the issue of voting. Of understandable concern to those identified as the moving parties are the de
velopments outside the Plan affecting Noteholders holding less than $1 million of Notes. Certain dealers, Canaccord and Na
tional Bank being the most prominent, agreed in the first case to buy their customers' ABCP and in the second to extend fi
nancing assistance. 

24 A logical conclusion from these developments outside the Plan is that they were designed (with apparent success) to 
obtain votes in favour of the Plan from various Noteholders. 

25 On a one vote per Noteholder basis, the vote was overwhelmingly in favour of the Plan approximately 96%. At a case 
conference held on April29, 2008, the Monitor was asked to tabulate votes that would isolate into Class A all those entities in 
any way associated with the formulation of the Plan, whether or not they were Noteholders or sold or advised on notes, and into 
Class B all other Noteholders. 

26 The results of the vote on the Restructuring Resolution, tabulated on the basis set out in paragraph 30 ofthe Monitor's 7'h 
Report and using the Class structure referred to in the preceding paragraph, are summarized below: 

Number Dollar Value 

Class A 

Votes FOR the Restructuring Resolution 1,572 99.4% $23,898, 232,639 100.0% 

Votes AGAINST the Restructuring Resolution 9 0.6% $867,666 0.0% 

CLASSB 

Votes FOR the Restructuring Resolution 289 80.5% $5,046, 951,989 81.2% 

Votes AGAINST the Restructuring Resolution 70 19.5% $1,168, 136,123 18.8% 

27 I am satisfied that reclassification would not alter the strong majority supporting the Restructuring. The second request 
made at the case conference on April29 was that the moving parties provide the Monitor with information that would permit a 
summary to be compiled of the claims that would have been made or anticipated to be made against so-called third parties, 
including Conduits and their trustees. 
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28 The information compiled by the Monitor reveals that the primary defendants are or are anticipated to be banks, in
cluding four Canadian chartered banks and dealers (many associated with Canadian banks). In the case ofbanks, they and their 
employees may be sued in more than one capacity. 

29 The claims against proposed defendants are for the most part claims in tort, and include negligence, misrepresentation, 
negligent misrepresentation, failure to act prudently as a dealer/adviser, acting in conflict of interest and in a few instances, 
fraud or potential fraud. 

30 Again in general terms, the claims for damages include the face value of notes plus interest and additional penalties and 
damages that may be allowable at law. It is noteworthy that the moving parties assume that they would be able to mitigate their 
claim for damages by taking advantage of the Plan offer without the need to provide releases. 

31 The information provided by the potential defendants indicates the likelihood of claims over against parties such that no 
entity, institution or party involved in the Restructuring Plan could be assured being spared from likely involvement in lawsuits 
by way ofthird party or other claims over. 

32 The chart prepared by the Monitor that is Appendix 3 to these Reasons shows graphically the extent of those entities that 
would be involved in future litigation. 

Law and Analysis 

33 Some of the moving parties in their written and oral submissions assumed that this Court has the power to amend the 
Plan to allow for the proposed lawsuits, whether in negligence or fraud. The position ofthe Applicants and supporting parties is 
that the Plan is to be accepted on the basis that it satisfies the criteria established under the CCAA, or it will be rejected on the 
basis that it does not. 

34 I am satisfied that the Court does not have the power to amend the Plan. The Plan is that of the Applicants and their 
supporters. They have made it clear that the Plan is a package that allows only for acceptance or rejection by the Court. The Plan 
has been amended to address the concerns expressed by the Court in the May 16, 2008 [2008 CarsweliOnt 2820 (Ont. S.C.J. 
[Commercial List])] endorsement. 

35 I am satisfied and understand that if the Plan is rejected by the Court, either on the basis of fairness (i.e., that claims 
should be allowed to proceed beyond those provided for in the Plan) or lack of jurisdiction to compel compromise of claims, 
there is no reliable prospect that the Plan would be revised. 

36 I do not consider that the Applicants or those supporting them are bluffing or simply trying to bargain for the best 
position for themselves possible. The position has been consistent throughout and for what I consider to be good and logical 
reasons. Those parties described as Asset or Liquidity Providers have a first secured interest in the underlying assets of the 
Trusts. To say that the value of the underlying assets is uncertain is an understatement after the secured interest of Asset Pro
viders is taken into account. 

37 When one looks at the Plan in detail, its intent is to benefit ALL Noteholders. Given the contribution to be made by 
those supporting the Plan, one can understand why they have said forcefully in effect to the Court, 'We have taken this as far as 
we can, particularly given the revisions. If it is not accepted by the Court as it has been overwhelmingly by Noteholders, we 
hold no prospect of another Plan coming forward.' 

3 8 I have carefully considered the submissions of all parties with respect to the issue of releases. I recognize that to a certain 
extent the issues raised chart new territory. I also recognize that there are legitimate principle-based arguments on both sides. 
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39 As noted in the Reasons of April 8, 2008 and as reflected in the March 17, 2008 Order and May 16 Endorsement, the 
Plan represents a highly complex unique situation. 

40 The vehicles for the Initial Order are corporations acting in the place of trusts that are insolvent. The trusts and the 
respondent corporations are not directly related except in the sense that they are all participants in the Canadian market for 
ABCP. They are each what have been referred to as issuer trustees. 

41 There are a great number of other participants in the ABCP market in Canada who are themselves intimately connected 
with the Plan, either as Sponsors, Asset Providers, Liquidity Providers, participating banks or dealers. 

42 I am satisfied that what is sought in this Plan is the restructuring of the ABCP market in Canada and not just the in-
solvent corporations that are issuer trustees. 

43 The impetus for this market restructuring is the Investors Committee chaired by Mr. Crawford. It is important to note 
that all of the members of the Investors Committee, which comprise 17 financial and investment institutions (see Schedule 8, 
attached), are themselves Noteholders with no other involvement. Three of the members of that Committee act as participants 
in other capacities. 

44 The Initial Order, which no party has appealed or sought to vary or set aside, accepts for the purpose of placing before all 
Noteholders the revised Plan that is currently before the Court. 

45 Those parties who now seek to exclude only some of the Release portions of the Plan do not take issue with the legal or 
practical basis for the goal of the Plan. Indeed, the statement in the Information to Noteholders, which states that 

... as of August 31,2007, of the total amount of Canadian ABCP outstanding of approximately $116.8 billion (excluding 
medium-term and floating rate notes), approximately $83.8 billion was issued by Canadian Schedule I bank-administered 
Conduits and approximately $33 billion was issued by non-bank administered conduits)[FN 1] 

is unchallenged. 

46 The further description of the ABCP market is also not questioned: 

ABCP programs have been used to fund the acquisition of long-term assets, such as mortgages and auto loans. Even when 
funding short-term assets such as trade receivables, ABCP issuers still face the inherent timing mismatch between cash 
generated by the underlying assets and the cash needed to repay maturing ABCP. Maturing ABCP is typically repaid with 
the proceeds of newly issued ABCP, a process commonly referred to as "rolling". Because ABCP is a highly rated com
mercial obligation with a long history of market acceptance, market participants in Canada formed the view that, absent a 
"general market disruption", ABCP would readily be saleable without the need for extraordinary funding measures. 
However, to protect investors in case of a market disruption, ABCP programs typically have provided liquidity back-up 
facilities, usually in amounts that correspond to the amount of the ABCP programs typically have provided liquidity 
back-up facilities, usually in amounts that correspond to the amount of the ABCP outstanding. In the event that an ABCP 
issuer is unable to issue new ABCP, it may be able to draw down on the liquidity facility to ensure that proceeds are 
available to repay any maturing ABCP. As discussed below, there have been important distinctions between different kinds 
of liquidity agreements as to the nature and scope of drawing conditions which give rise to an obligation of a liquidity 
provider to fund[FN2J 

47 The activities of the Investors Committee, most of whom are themselves Noteholders without other involvement, have 
been lauded as innovative, pioneering and essential to the success of the Plan. In my view, it is entirely inappropriate to classify 
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the vast majority of the Investors Committee, and indeed other participants who were not directly engaged in the sale of Notes, 
as third parties. 

48 Given the nature of the ABCP market and all of its participants, it is more appropriate to consider all Noteholders as 
claimants and the object of the Plan to restore liquidity to the assets being the Notes themselves. The restoration of the liquidity 
of the market necessitates the participation (including more tangible contribution by many) of all Noteholders. 

49 In these circumstances, it is unduly technical to classifY the Issuer Trustees as debtors and the claims ofNoteholders as 
between themselves and others as being those of third party creditors, although I recognize that the restructuring structure of the 
CCAA requires the corporations as the vehicles for restructuring. 

50 The insolvency is of the ABCP market itself, the restructuring is that of the market for such paper - restructuring that 
involves the commitment and participation of all parties. The Latin words sui generis are used to mean something that is "one 
off, or "unique. 11 That is certainly the case with this Plan. 

51 The Plan, including all of its constituent parts, has been overwhelmingly accepted by Noteholders no matter how they 
are classified. In the sense of their involvement I do not think it appropriate to label any of the participants as Third Parties. 
Indeed, as this matter has progressed, additions to the supporter side have included for the proposed releases the members of the 
Ad Hoc Investors' Committee. The Ad Hoc group had initially opposed the release provisions. The Committee members ac
count for some two billion dollars' worth of Notes. 

52 It is more appropriate to consider all participants part of the market for the restructuring of ABCP and therefore not 
merely third parties to those Noteholders who may wish to sue some or all of them. 

53 The benefit of the restructuring is only available to the debtor corporations with the input, contribution and direct as
sistance of the Applicant Noteho!ders and those associated with them who similarly contribute. Restructuring of the ABCP 
market cannot take place without restructuring of the Notes themselves. Restructuring of the Notes cannot take place without 
the input and capital to the insolvent corporations that replace the trusts. 

54 A hearing was held on May 12 and 13 to hear the objections of various Noteholders to approval of the Plan insofar as it 
provided for comprehensive releases. 

55 On May 16, 2008, by way of endorsement the issue of scope of the proposed releases was addressed. The following 
paragraphs from the endorsement capsulize the adjournment that was granted on the issue of releases: 

[10] I am not satisfied that the release proposed as part of the Plan, which is broad enough to encompass release from 
fraud, is in the circumstances of this case at this time properly authorized by the CCAA, or is necessarily fair and 
reasonable. I simply do not have sufficient facts at this time on which to reach a conclusion one way or another. 

[II] I have also reached the conclusion that in the circumstances ofthis Plan, at this time, it may well be appropriate to 
approve releases that would circumscribe claims for negligence. I recognize the different legal positions but am sat
isfied that this Plan will not proceed unless negligence claims are released. 

56 The endorsement went on to elaborate on the particular concerns that I had with releases sought by the Applicants that 
could in effect exonerate fraud. As well, concern was expressed that the Plan might unduly bring hardship to some Noteholders 
over others. 

57 I am satisfied that based on Mr. Crawford's affidavit and the statements commencing at p. 126 of the Information to 
Noteholders, a compelling case for the need for comprehensive releases, with the exception of certain fraud claims, has been 
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made out. 

The Released Parties have made comprehensive releases a condition of their participation in the Plan or as parties to the 
Approved Agreements. Each Released Party is making a necessary contribution to the Plan without which the Plan cannot 
be implemented. The Asset Providers, in particular, have agreed to amend certain ofthe existing contracts and/or enter into 
new contracts that, among other things, will restructure the trigger covenants, thereby increasing their risk of loss and 
decreasing the risk oflosses being borne by Noteholders. In addition, the Asset Providers are making further contributions 
that materially improve the position ofNoteholders generally, including through forebearing from making collateral calls 
since August 15, 2007, participating in the MA V2 Margin Funding Facility at pricing favourable to the Noteholders, ac
cepting additional collateral at par with respect to the Traditional Assets and disclosing confidential information, none of 
which they are contractually obligated to do. The ABCP Sponsors have also released confidential information, co-operated 
with the Investors Committee and its advisors in the development of the Plan, released their claims in respect of certain 
future fees that would accrue to them in respect of the assets and are assisting in the transition of administration services to 
the Asset Administrator, should the Plan be implemented. The Original Issuer Trustees, the Issuer Trustees, the Existing 
Note Indenture Trustees and the Rating Agency have assisted in the restructuring process as needed and have co-operated 
with the Investors Committee in facilitating an essential aspect of the court proceedings required to complete the re
structuring ofthe ABCP Conduits through the replacement ofthe Original Issuer Trustees where required. 

In many instances, a party had a number of relationships in different capacities with numerous trades or programs of an 
ABCP Conduit, rendering it difficult or impracticable to identity and/or quantity any individual Released Party's contri
bution. Certain of the Released Parties may have contributed more to the Plan than others. However, in order for the re
leases to be comprehensive, the Released Parties (including those Released Parties without which no restructuring could 
occur) require that all Released Parties be included so that one Person who is not released by the Noteholders is unable to 
make a claim-over for contribution from a Released Party and thereby defeat the effectiveness of the releases. Certain 
entities represented on the Investors Committee have also participated in the Third-Party ABCP market in a variety of 
capacities other than as Noteholders and, accordingly, are also expected to benefit from these releases. 

The evidence is unchallenged. 

58 The questions raised by moving parties are (a) does the Court have jurisdiction to approve a Plan under the CCAA that 
provides for the releases in question?; and if so, (b) is it fair and reasonable that certain identified dealers and others be re
leased? 

59 I am also satisfied that those parties and institutions who were involved in the ABCP market directly at issue and those 
additional parties who have agreed solely to assist in the restructuring have valid and legitimate reasons for seeking such re
leases. To exempt some Noteholders from release provisions not only leads to the failure of the Plan, it does likely result in 
many Noteholders having to pursue fraud or negligence claims to obtain any redress, since the value of the assets underlying the 
Notes may, after first security interests be negligible. 

Restructuring under the CCAA 

60 This Application has brought into sharp focus the purpose and scope ofthe CCAA. It has been accepted for the last 15 
years that the issue of releases beyond directors of insolvent corporations dates from the decision in Canadian Airlines Com .. 
Re [FN3] where Papemy J. said: 

[87] Prior to 1997, the CCAA did not provide for compromises of claims against anyone other than the petitioning 
company. In 1997, section 5.1 was added to the CCAA. Section 5.1 states: 

5.1 (l) A compromise or arrangement made in respect of a debtor company may include in its terms provision for 
the compromise of claims against directors of the company that arose before the commencement of proceedings 
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under this Act and relate to the obligations of the company where the directors are by law liable in their capacity 
as directors for the payment of such obligations. 

(2) A provision for the compromise of claims against directors may not include claims that: 

(a) relate to contractual rights of one or more creditors; or 

(b) are based on allegations of misrepresentations made by directors to creditors or of wrongful or oppressive 
conduct by directors. 

(3) The Court may declare that a claim against directors shall not be compromised if it is satisfied that the com
promise would not be fair and reasonable in the circumstances. 

61 The following paragraphs from that decision are reproduced at some length, since, in the submission principally of Mr. 
Woods, the releases represent an illegal or improper extension of the wording of the CCAA. Mr. Woods takes issue with the 
reasoning in the Canadian Airlines decision, which has been widely referred to in many cases since. Mme Justice Paperny 
continued: 

[88] Resurgence argued that the form of release does not comply with section 5.1 of the CCAA insofar as it applies to 
individuals beyond directors and to a broad spectrum of claims beyond obligations of the Petitioners for which their 
directors are "by law liable". Resurgence submitted that the addition of section 5.1 to the CCAA constituted an ex
ception to a long standing principle and urged the court to therefore interprets. 5.1 cautiously, if not narrowly. 

[92] While it is true that section 5.2 of the CCAA does not authorize a release of claims against third parties other than 
directors, it does not prohibit such releases either. The amended terms of the release will not prevent claims from 
which the CCAA expressly prohibits release. Aside from the complaints of Resurgence, which by their own submis
sions are addressed in the amendment I have directed, and the complaints of JHHD Aircraft Leasing No. I and No.2, 
which would also be addressed in the amendment, the terms of the release have been accepted by the requisite majority 
of creditors and I am loathe to further disturb the terms of the Plan, with one exception. [Emphasis added.] 

[93] Amex Bank of Canada submitted that the form of release appeared overly broad and might compromise unaf
fected claims of affected creditors. For further clarification, Amex Bank of Canada's potential claim for defamation is 
unaffected by the Plan and I am prepared to order Section 6.2(2)(ii) be amended to reflect this specific exception. 

[94] In determining whether to sanction a plan of arrangement under the CCAA, the court is guided by two funda
mental concepts: "fairness" and "reasonableness". While these concepts are always at the heart of the court's exercise 
of its discretion, their meanings are necessarily shaped by the unique circumstances of each case, within the context of 
the Act and accordingly can be difficult to distill and challenging to apply. Blair J. described these concepts in 
Olympia and YorkDev. Ltd v. Royal Trust Co.[[FN4]] at page 9: 

"Faimess11 and 11reasonableness" are, in my opinion, the two keynote concepts underscoring the philosophy and 
workings of the Companies' Creditors Arrangement Act. Fairness is the quintessential expression of the court's 
equitable jurisdiction- although the jurisdiction is statutory, the broad discretionary powers given to the judiciary 
by the legislation which make its exercise an exercise in equity- and "reasonableness" is what lends objectivity to 
the process. 

[95] The legislation, while conferring broad discretion on the court, offers little guidance. However, the court is as-
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sisted in the exercise of its discretion by the purpose ofthe CCAA: to facilitate the reorganization of a debtor company 
for the benefit of the company, its creditors, shareholders, employees and, in many instances, a much broader con
stituency of affected persons. Parliament has recognized that reorganization, if commercially feasible, is in most cases 
preferable, economically and socially, to liquidation: Noreen Energy Resources Ltd v. Oakwood Petroleums Ltd, 
[1989]2 W.W.R. 566 at 574 (Alta.Q.B.); Northland Properties Ltd v. Excelsior Life Insurance Co. of Canada~ 
3 W.W.R. 363 at 368 (B.C.C.A.). 

[96] The sanction of the court of a creditor-approved plan is not to be considered as a rubber stamp process. Although 
the majority vote that brings the plan to a sanction hearing plays a significant role in the court's assessment, the court 
will consider other matters as are appropriate in light of its discretion. In the unique circumstances of this case, it is 
appropriate to consider a number of additional matters: 

a. The composition of the unsecured vote; 

b. What creditors would receive on liquidation or bankruptcy as compared to the Plan; 

c. Alternatives available to the Plan and bankruptcy; 

d. Oppression; 

e. Unfairness to Shareholders of CAC; and 

f. The public interest. 

[97] As noted above, an important measure of whether a plan is fair and reasonable is the parties' approval and the 
degree to which it has been given. Creditor support creates an inference that the plan is fair and reasonable because the 
assenting creditors believe that their interests are treated equitably under the plan. Moreover, it creates an inference 
that the arrangement is economically feasible and therefore reasonable because the creditors are in a better position 
then the courts to gauge business risk. As stated by Blair J. at page 11 of Olympia & York Developments Ltd., supra: 

As other courts have done, I observe that it is not my function to second guess the business people with respect to 
the "business" aspect ofthe Plan or descending into the negotiating arena or substituting my own view of what is 
a fair and reasonable compromise or arrangement for that of the business judgment ofthe participants. The parties 
themselves know best what is in their interests in those areas. 

62 The liberal interpretation to be given to the CCAA was and has been accepted in Ontario. In Canadian Red Cross 
Society/ Societe Canadienne de Ia Croix-Rouge, Re[FN5], Blair J. (as he then was) has been referred to with approval in later 
cases: 

[45] It is very common in CCAA restructurings for the Court to approve the sale and disposition of assets during the 
process and before the Plan if formally tendered and voted upon. There are many examples where this had occurred, 
the recent Eaton's restructuring being only one of them. The CCAA is designed to be a flexible instrument, and it is 
that very flexibility which gives it its efficacy. As Farley J said in Dylex Ltd supra (p. Ill), "the history ofCCAA law 
has been an evolution of judicial interpretation". It is not infrequently that judges are told, by those opposing a par
ticular initiative at a particular time, that if they make a particular order that is requested it will be the first time in 
Canadian jurisprudence (sometimes in global jurisprudence, depending upon the level of the rhetoric) that such an 
order has made! Nonetheless, the orders are made, if the circumstances are appropriate and the orders can be made 
within the framework and in the spirit of the CCAA legislation. Mr. Justice Farley has well summarized this approach 
in the following passage from his decision in Lehndorf!General Partner Ltd., Re (1993), 17 C.B.R. (3d) 24 (Ont. Gen. 
Div. [Commercial List]), at p. 31, which I adopt: 
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The CCAA is intended to facilitate compromises and arrangements between companies and their creditors as an 
alternative to bankruptcy and, as such, is remedial legislation entitled to a liberal interpretation. It seems to me 
that the purpose of the statute is to enable insolvent companies to carry on business in the ordinary course or 
otherwise deal with their assets so as to enable plan of compromise or arrangement to be prepared, filed and 
considered by their creditors for the proposed compromise or arrangement which will be to the benefit of both the 
company and its creditors. See the preamble to and sections 4,5,7,8 and II of the CCAA (a lengthy list of au
thorities cited here is omitted). 

The CCAA is intended to provide a structured environment for the negotiation of compromises between a debtor 
company and its creditors for the benefit of both. Where a debtor company realistically plans to continue oper
ating or to otherwise deal with its assets but it requires the protection of the court in order to do so and it is oth
erwise too early for the court to determine whether the debtor company will succeed, relief should be granted 
under the CCAA (citations omitted) 

[Emphasis added] 

63 In a 2006 decision in Muscletech Research & Development Inc .. Re [FN61, which adopted the Canadian Airlines test, 
Ground J. said: 

[7] With respect to the relief sought relating to Claims against Third Parties, the position of the Objecting Claimants 
appears to be that this court lacks jurisdiction to make any order affecting claims against third parties who are not 
applicants in a CCAA proceeding. I do not agree. In the case at bar, the whole plan of compromise which is being 
funded by Third Parties will not proceed unless the plan provides for a resolution of all claims against the Applicants 
and Third Parties arising out of "the development, advertising and marketing, and sale of health supplements, weight 
loss and sports nutrition or other products by the Applicants or any of them" as part of a global resolution of the liti
gation commenced in the United States. In his Endorsement of January 18,2006, Farley J. stated: 

the Product Liability system vis-a-vis the Non-Applicants appears to be in essence derivative of claims against the 
Applicants and it would neither be logical nor practicaVfunctional to have that Product Liability litigation not be 
dealt with on an all encompassing basis. 

64 This decision is also said to be beyond the Court's jurisdiction to follow. 

65 In a later decision[FN7] in the same matter, Ground J. said in 2007: 

[18] It has been held that in determining whether to sanction a plan, the court must exercise its equitable jurisdiction 
and consider the prejudice to the various parties that would flow from granting or refusing to grant approval ofthe plan 
and must consider alternatives available to the Applicants if the plan is not approved. An important factor to be con
sidered by the court in determining whether the plan is fair and reasonable is the degree of approval given to the plan 
by the creditors. It has also been held that, in determining whether to approve the plan, a court should not second-guess 
the business aspects of the plan or substitute its views for that of the stakeholders who have approved the plan. 

[19] In the case at bar, all of such considerations, in my view must lead to the conclusion that the Plan is fair and 
reasonable. On the evidence before this court, the Applicants have no assets and no funds with which to fund a dis
tribution to creditors. Without the Contributed Funds there would be no distribution made and no. Plan to be sanc
tioned by this court. Without the Contributed Funds, the only alternative for the Applicants is bankruptcy and it is clear 
from the evidence before this court that the unsecured creditors would receive nothing in the event of bankruptcy. 

[20] A unique feature of this Plan is the Releases provided under the Plan to Third Parties in respect of claims against 
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them in any way related to 11the research, development, manufacture, marketing, sale, distribution, application, ad
vertising, supply, production, use or ingestion of products sold, developed or distributed by or on behalf of' the Ap
plicants (see Article 9.1 of the Plan). It is self-evident, and the Subject Parties have confirmed before this court, that 
the Contributed Funds would not be established unless such Third Party Releases are provided and accordingly, in my 
view it is fair and reasonable to provide such Third Party releases in order to establish a fund to provide for distribu
tions to creditors of the Applicants. With respect to support of the Plan, in addition to unanimous approval of the Plan 
by the creditors represented at meetings of creditors, several other stakeholder groups support the sanctioning of the 
Plan, including !ovate Health Sciences Inc. and its subsidiaries (excluding the Applicants) (collectively, the "]ovate 
Companies"), the Ad Hoc Committee of Muscle Tech Tort Claimants, GN Oldco, Inc. f/k/a General Nutrition Cor
poration, Zurich American Insurance Company, Zurich Insurance Company, HVL, Inc. and XL Insurance America 
Inc. It is particularly significant that the Monitor supports the sanctioning of the Plan. 

[21] With respect to balancing prejudices, if the Plan is not sanctioned, in addition to the obvious prejudice to the 
creditors who would receive nothing by way of distribution in respect of their claims, other stakeholders and Third 
Parties would continue to be mired in extensive, expensive and in some cases conflicting litigation in the United States 
with no predictable outcome. 

66 I recognize that in Musc/etech, as in other cases such as Vicwest Re,[FN8], there has been no direct opposition to the 
releases in those cases. The concept that has been accepted is that the Court does have jurisdiction, taking into account the 
nature and purpose of the CCAA, to sanction release of third parties where the factual circumstances are deemed appropriate for 
the success of a Plan.[FN9] 

67 The moving parties rely on the decision of the Ontario Court of Appeal in NBD Bank. Canada v. Do(asco Inc. [FNl OJ for 
the proposition that compromise of claims in negligence against those associated with a debtor corporation within a CCAA 
context is not permitted. 

68 The claim in that case was by NBD as a creditor of Algoma Steel, then under CCAA protection against its parent Do
fasco and an officer of both Algoma and Dofasco. The claim was for negligent misrepresentation by which NBD was induced 
to advance funds to Algoma shortly before the CCAA filing. 

69 In the approved CCAA order only the debtor Algoma was released. The Court of Appeal held that the benefit of the 
release did not extend to officers of Algoma or to the parent corporation Dofasco or its officers. 

70 Rosenberg J.A. writing for the Court said: 

[51] Algoma commenced the process under the CCAA on February 18, 1991. The process was a lengthy one and the 
Plan of Arrangement was approved by Farley J. in April 1992. The Plan had previously been accepted by the over
whelming majority of creditors and others with an interest in Algoma. The Plan of Arrangement included the fol
lowing term: 

6.03 Releases 

From and after the Effective Date, each Creditor and Shareholder of Algoma prior to the Effective Date (other 
than Dofasco) will be deemed to forever release Algoma from any and all suits, claims and causes of action that it 
may have had against Algoma or its directors, officers, employees and advisors. [Emphasis added.] 

[54] In fact, to refuse on policy grounds to impose liability on an officer of the corporation for negligent misrepre
sentation would contradict the policy of Parliament as demonstrated in recent amendments to the CCAA and the 
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Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3. Those Acts now contemplate that an arrangement or proposal 
may include a term for compromise of certain types of claims against directors of the company except claims that "are 
based on allegations of misrepresentations made by directors". L. W. Houlden and C. H. Morawetz, the editors ofThe 
2000 Annotated Bankruptcy and Insolvency Act (Toronto: Carswell, 1999) at p. 192 are of the view that the policy 
behind the provision is to encourage directors of an insolvent corporation to remain in office so that the affairs of the 
corporation can be reorganized. I can see no similar policy interest in barring an action against an officer of the 
company who, prior to the insolvency, has misrepresented the financial affairs of the corporation to its creditors. It 
may be necessary to permit the compromise of claims against the debtor corporation, otherwise it may not be possible 
to successfully reorganize the corporation. The same considerations do not apply to individual officers. Rather, it 
would seem to me that it would be contrary to good policy to immunize officers from the consequences of their neg
ligent statements which might otherwise be made in anticipation of being forgiven under a subsequent corporate 
proposal or arrangement. [Reference omitted] 

71 In my view, there is little factual similarity in NED to the facts now before the Court. In this case, I am not aware of any 
claims sought to be advanced against directors of Issuer Trustees. The release of Algoma in the NED case did not on its face 
extend to Dofasco, the third party. Accordingly, I do not find the decision helpful to the issue now before the Court. The moving 
parties also rely on decisions involving another steel company, Stelco, in support of the proposition that a CCAA Plan cannot be 
used to compromise claims as between creditors ofthe debtor company. 

72 In ,We/co Inc .. Re,[FN II] Farley J., dealing with classification, said in November 2005: 

[7] The CCAA is styled as "An act to facilitate compromises and arrangements between companies and their credi
tors" and its short title is: Companies' Creditors Arrangement Act. Ss. 4, 5 and 6 talk of compromises or arrangements 
between a company and its creditors. There is no mention of this extending by statute to encompass a change of re
lationship among the creditors vis-a-vis the creditors themselves and not directly involving the company. See Pacific 
Coastal Airlines Ltd v. Air Canada, [2001] B.C.J. No. 2580 (S.C.) at paras. 24-25;, [2000] O.J. No. 315 (S.C.J.) at 
para. 41, appeal dismissed [2001] O.J. No. 2344 (C.A.); Re 843504 Alberta Ltd., [20031 A.J. No. 1549 (Q.B.) at para. 
13; Re Roval Oak Mines Inc., [1999] O.J. No. 709 (Gen. Div.) at para. 24; Re Royal Oak Mines Inc., [19991 O.J. No. 
864 (Gen. Div.l at para. I. 

73 The Ontario Court of Appeal dismissed the appeal from that decision.[FN 12] Blair J.A., quoting Papemy J. in Canadian 
Airlines Corp .. Re, supra, said: 

[23]1n Re Canadian Airlines Corp. (2000), 19 C.B.R. (4'"l 12 (Alta. 0.8.), Papemy J. nonetheless extracted a number 
of principles to be considered by the courts in dealing with the commonality of interest test. At para. 31 she said: 

In summary, the cases establish the following principles applicable to assessing commonality of interest: 

I. Commonality of interest should be viewed based on the non-fragmentation test, not on an identity of in
terest test; 

2. The interests to be considered are the legal interests that a creditor holds qua creditor in relationship to the 
debtor company prior to and under the plan as well as on liquidation. 

3. The commonality of interests are to be viewed purposively, bearing in mind the object of the C.C.C.A., 
namely to facilitate reorganizations if possible. 

4. In placing a broad and purposive interpretation on the C.C.C.A., the court should be careful to resist 
classification approaches that would potentially jeopardize viable plans. 
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5. Absent bad faith, the motivations of creditors to approve or disapprove [of the Plan] are irrelevant. 

6. The requirement of creditors being able to consult together means being able to assess their legal enti
tlement as creditors before or after the plan in a similar manner. 

[24] In developing this summary of principles, Papemy J. considered a number of authorities from across Canada, 
including the following: Sklar-Pepoler Furniture Corp. v. Bank o(Nova Scotia (1991). 86 D.L.R. C4"'l 621 (On!. Gen. 
Div.); Noreen Energy Resources Ltd v. Oakwood Petroleums Ltd (] 988), 72 C.B.R. CN.S.) 20 (Alta. Q.B.); Re 
Fairview Industries Ltd (1991), II C.B.R. (3d) 71 CN.S.T.D.l; Re Woodward's Ltd. 1993 CanLil 870 CBC S.C), 
(1993), 84 B.C.L.R. (2dl 206 CB.C.S.C.l; Re Northland Properties Ltd. (1988), 73 C.B.R. CN.S.) 166 CB.C.S.C.l; 
Northland Properties Ltd v. Excelsior Life Insurance Co. of Canada (1989), 73 C.B.R. CN.S.) 195 (B.C.C.A.); Re NsC 
Diesel Power Inc. (1990), 79 C.B.R. (N.S.) I CN.S.T.D.l; Savage v. Amoco Acquisition Co. (] 988), 68 C.B.R. (N.S.l 
.li'!, (sub nom. Amoco Acquisition Co. v. Savage) (Alta. C.A.); Re Wellington Building Corp. (1934), 16 C.B.R. 48 
(On!. H.C.J.). Her summarized principles were cited by the Alberta Court of Appeal, apparently with approval, in a 
subsequent Canadian Airlines decision: Re Canadian Airlines Com. 2000 ABCA 149 (CanLI!), (2000), 19 C.B.R. 
C4"'l 33 (Alta. C.A.) at para. 27. 

[32] First, as the supervising judge noted, the CCAA itself is more compendiously styled "An act to facilitate com
promises and arrangements between companies and their creditors". There is no mention of dealing with issues that 
would change the nature of the relationships as between the creditors themselves. As Tysoe J. noted in Pacific Coastal 
Airlines Ltd. v. Air Canada. [2001] B.C.J. No. 2580 (B.C.S.C.) at para. 24 (after referring to the full style of the leg
islation): 

[The purpose of the CCAA proceeding] is not to deal with disputes between a creditor of a company and a third 
party, even if the company was also involved in the subject matter of the dispute. While issues between the debtor 
company and non-creditors are sometimes dealt with in CCAA proceedings, it is not a proper use of a CCAA 
proceeding to determine disputes between parties other than the debtor company. 

[33] In this particular case, the supervising judge was very careful to say that nothing in his reasons should be taken to 
determine or affect the relationship between the Subordinate Debenture Holders and the Senior Debt Holders. 

[34] Secondly, it has long been recognized that creditors should be classified in accordance with their contract rights, 
that is, according to their respective interests in the debtor company: see Stanley E. Edwards, "Reorganizations Under 
the Companies' Creditors Arrangement Act" (1947) 25 Can. Bar. Rev. 587, at p. 602. 

[35] Finally, to hold the classification and voting process hostage to the vagaries of a potentially infinite variety of 
disputes as between already disgruntled creditors who have been caught in the maelstrom of a CCAA restructuring, 
runs the risk of hobbling that process unduly. It could lead to the very type of fragmentation and multiplicity of dis
crete classes or sub-classes of classes that judges and legal writers have warned might well defeat the purpose of the 
Act: see Stanley Edwards, "Reorganizations under the Companies, Creditors Arrangement Act", supra; Ronald N. 
Robertson Q.C., "Legal Problems on Reorganization of Major Financial and Commercial Debtors", Canadian Bar 
Association - Ontario Continuing Legal Education, 5"' April 1983 at 19-21; Noreen Energy Resources Ltd. v. 
Oakwood Petroleums Ltd, supra, at para. 27; Northland Properties Ltd v. Excelsior Life Insurance Co. of Canada, 
supra; Sklar-Peppler, supra; Re Woodwards Ltd, supra. 

[36] In the end, it is important to remember that classification of creditors, like most other things pertaining to the 
CCAA, must be crafted with the underlying purpose of the CCAA in mind, namely facilitation ofthe reorganization of 
an insolvent company through the negotiation and approval of a plan of compromise or arrangement between the 
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debtor company and its creditors, so that the debtor company can continue to carry on its business to the benefit of all 
concerned. As Papemy J. noted in Re Canadian Airlines, "the Court should be careful to resist classification ap
proaches that would potentially jeopardize viable Plans." 

74 In 2007, in Stelco Inc .. Re[FN 131, the Ontatio Court of Appeal dismissed a further appeal and held: 

[44] We note that this approach of delaying the resolution of inter-creditor disputes is not inconsistent with the scheme 
of the CCAA. In a ruling made on November 10,2005, in the proceedings relating to Stelco reported at 15 C.B.R. (5th) 
297, Farley J. expressed this point (at para. 7) as follows: 

The CCAA is styled as "An Act to facilitate compromises and arrangements between companies and their cred
itors~~ and its short title is: Companies' Creditors Arrangement Act. Ss. 4, 5 and 6 talk of compromises or ar
rangements between a company and its creditors. There is no mention of this extending by statute to encompass a 
change of relationship among the creditors vis-ii-vis the creditors themselves and not directly involving the 
company. 

[45] Thus, we agree with the motion judge's interpretation ofs. 6.01(2). The result ofthis interpretation is that the Plan 
extinguished the provisions of the Note Indenture respecting the rights and obligations as between Stelco and the 
Noteholders on the Effective Date. However, the Turnover Provisions, which relate only to the rights and obligations 
between the Senior Debt Holders and the Noteholders, were intended to continue to operate. 

75 I have quoted from the above decisions at length since they support rather than detract from the basic principle that in 
my view is operative in this instance. 

76 I do not consider that the Plan in this case involves a change in relationship among creditors "that does not directly 
involve the Company." Those who support the Plan and are to be released ate "directly involved in the Company" in the sense 
that many are foregoing immediate rights to assets and are providing real and tangible input for the preservation and en
hancement of the Notes. It would be unduly restrictive to suggest that the moving parties' claims against released parties do not 
involve the Company, since the claims ate directly related to the value of the Notes. The value of the Notes is in this case the 
value of the Company. 

77 This Plan, as it deals with releases, doesn't change the relationship of the creditors apart from involving the Company 
and its Notes. The only contract between creditors in this case relates directly to the Notes. 

U.S. Law 

78 Issue was taken by some counsel for parties opposing the Plan with the comments of Justice Ground in Muscletech 
[2007J[FN14] at patagraph 26, to the effect that third patty creditor Releases have been recognized under United States 
bankruptcy law. I accept the comment of Mr. Woods that the U.S. provisions involve a different statute with different language 
and therefore different considerations. 

79 That does not mean that the U.S. law is to be completely ignored. It is instructive to consideration of the release issue 
under the CCAA to know that there has been a principled debate within judicial circles in the United States on the issue of 
releases in a bankruptcy proceeding of those who are not themselves directly parties in bankruptcy. 

80 A ve1y comprehensive a1ticle authored by Joshua M. Silverstein of Emory University School of Law in 2006, 23 Bank. 
Dev. J. 13, outlines both the line of U.S. decisions that hold that bankruptcy courts may not use their general equitable powers 
to modify non-bankruptcy rights, and those that hold that non-bankruptcy law is not an absolute bat to the exercise of equitable 
powers, particulatly with respect to third party releases. 
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81 The author concludes at paragraph 137 that a decision of the Supreme Court of the United States in U.S. v. Energy 
Resources Co., 495 U.S. 545 (U.S. Sup. Ct. 1990) offers crucial support for the pro-release position. 

82 I do not take any of the statements to referencing U.S. law on this topic as being directly applicable to the case now 
before this Court, except to say that in resolving a very legitimate debate, it is appropriate to do so in a purposive way but also 
very much within a case-specific fact-contextual approach, which seems to be supported by the United States Supreme Court 
decision above. 

Steinberg Decision 

83 Against the authorities referred to above, those opposed to the Plan releases rely on the June 16, 1993 decision of the 
Quebec Court of Appeal in Steinberg Inc. c. MichaudfFN15] 

84 Mr. Woods for some of the moving parties urges that the decision, which he asserts makes third party releases illegal, is 
still good law and binding on this Court, since no other Court of Appeal in Canada has directly considered or derogated from the 
result. (It appears that the decision has not been reported in English, which may explain some of the absence of comment.) 

85 The Applicants not surprisingly take an opposite view. Counsel submits that undoubtedly in direct response to the 
Steinberg decision, Parliament added s. 5.1 (see above paragraph [60]) thereby opening the door for the analysis that has fol
lowed with the decisions of Canadian Airlines, Musc/etech and others. In other words, it is urged the case law that has devel
oped in the I 5 years since Steinberg now provide a basis for recognition ofthird party releases in appropriate circumstances. 

86 The Steinberg decision dealt directly with releases proposed for acts of directors. The decision appears to have focused 
on the nature of the contract created and binding between creditors and the company when the plan is approved. I accept that the 
effect of a Court-approved CCAA Plan is to impose a contract on creditors. 

87 Reliance is placed on the decision of Deschamps J.A. (as she then was) at the following paragraphs of the Steinberg 
decision: 

[54] Even if one can understand the extreme pressure weighing on the creditors and the respondent at the time of the 
sanctioning, a plan of arrangement is not the appropriate forum to settle disputes other than the claims that are the 
subject of the arrangement. In other words, one cannot, under the pretext of an absence offormal directives in the Act, 
transform an arrangement into a potpourri. 

[57] If the arrangement is imposed on the dissenting creditors, it means that the rules of civil law founded on consent 
are set aside, at least with respect to them. One cannot impose on creditors, against their will, consequences that are 
attached to the rules of contracts that are freely agreed to, like releases and other notions to which clauses 5.3 and 12.6 
refer. Consensus corresponds to a reality quite different from that of the majorities provided for in section 6 of the Act 
and cannot be attributed to dissenting creditors. 

[59] Under the Act, the sanctioning judgment is required for the arrangement to bind all the creditors, including those 
who do not consent to it. The sanctioning cannot have as a consequence to extend the effect of the Act. As the clauses 
in the arrangement founded on the rules of the Civil Code are foreign to the Act, the sanctioning cannot have any effect 
on them. 

[68] The Act offers the respondent a way to arrive at a compromise with its creditors It does not go so far as to offer an 
umbrella to all the persons within its orbit by permitting them to shelter themselves from any recourse. 
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[74] !fan arrangement is imposed on a creditor that prevents him from recovering part of his claim by the effect of the 
Act, he does not necessarily lose the benefit of other statutes that he may wish to invoke. In this sense, if the Civil Code 
provides a recourse in civil liability against the directors or officers, this right of the creditor cannot be wiped out, 
against his will, by the inclusion of a release in an arrangement. 

88 If it were necessary to do so, I would accept the position of the Applicants that the history of judicial interpretation of the 
CCAA at both the appellate and trial levels in Canada, along with the change to s. 5.1, leaves the decision in Steinberg appli
cable to a prior era only. 

89 I do not think it necessary to go that far, however. One must remember that Steinberg dealt with release of claims against 
directors. As Mme. Justice Deschamps said at paragraph 54, "[A] plan of arrangement is not the appropriate forum to settle 
disputes other than the claims that are the subject of the arrangement." 

90 In this case, all the Noteholders have a common claim, namely to maximize the value obtainable under their notes. The 
anticipated increase in the value of the notes is directly affected by the risk and contribution that will be made by asset and 
liquidity providers. 

91 In my view, depriving all Noteholders from achieving enhanced value of their notes to permit a few to pursue negli
gence claims that do not affect note value is quite a different set of circumstances from what was before the Court in Steinberg. 
Different in kind and quality. 

92 The sponsoring parties have accepted the policy concern that exempting serious claims such as some frauds could not be 
regarded as fair and reasonable within the context of the spirit and purpose of the CCAA. 

93 The sponsoring parties have worked diligently to respond to that concern and have developed an exemption to the 
release that in my view fairly balances the rights ofNoteholders with serious claims, with the risk to the Plan as a Whole. 

Statutory Interpretation of the CCAA 

94 Reference was made during argument by counsel to some of the moving parties to rnles of statutory interpretation that 
would suggest that the Court should not go beyond the plain and ordinary words used in the statute. 

95 Various of the authorities referred to above emphasize the remedial nature of the legislation, which leaves to the greatest 
extent possible the stakeholders of the debtor corporation to decide what Plan will or will not be accepted with the scope of the 
statute. 

96 The nature and extent of judicial interpretation and innovation in insolvency matters has been the subject of recent 
academic and judicial comment. 

97 Most recently, Madam Justice Georgina R. Jackson and Dr. Janis Sarra in "Selecting the Judicial Tool to get the Job 
Done: An Examination of Statutory Interpretation, Discretionary Power and Inherent Jurisdiction in Insolvency Mat
ters," [FN 16] wrote: 

The paper advances the thesis that in addressing the problem of under-inclusive or skeletal legislation, there is a hierarchy 
or appropriate order of utilization of judicial tools. First, the courts should engage in statutory interpretation to determine 
the limits of authority, adopting a broad, liberal and purposive interpretation that may reveal the authority. We suggest that 
it is important that courts first interpret the statute before them and exercise their authority pursuant to the statute, before 
reaching for other tools in the judicial tool box. Examination of the statutory language and framework of the legislation 
may reveal a discretion, and statutory interpretation may determine the extent of the discretion or statutory interpretation 
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may reveal a gap. The common law may permit the gap to be filled; if it does, the chambers judge still has a discretion as to 
whether he or she invokes the authority to fill the gap. The exercise of inherent jurisdiction may fill the gap; if it does, the 
chambers judge still has a discretion as to whether he or she invokes the authority revealed by the discovery of inherent 
jurisdiction. This paper considers these issues at some length.[FN17J 

Second, we suggest that inherent jurisdiction is a misnomer for much of what has occurred in decision making under the 
CCAA. Appeal court judgments in cases such as Skeena Cellulose Inc. and Stelco discussed below, have begun to artic
ulate this view. As part of this observation, we suggest that for the most part, the exercise of the court's authority is fre
quently, although not exclusively, made on the basis of statutory interpretation.[FN 18] 

Third, in the context of commercial law, a driving principle of the courts is that they are on a quest to do what makes sense 
commercially in the context of what is the fairest and most equitable in the circumstances. The establishment of specialized 
commercial lists or rosters in jurisdictions such as Ontario, Quebec, British Columbia, Alberta and Saskatchewan are 
aimed at the same goal, creating an expeditious and efficient forum for the fair resolution of commercial disputes effec
tively and on a timely basis. Similarly, the standards of review applied by appellate courts, in the context of commercial 
matters, have regard to the specialized expertise of the court of first instance and demonstrate a commitment to effective 
processes for the resolution of commercial disputes.[FN19J [cities omitted] 

98 The case now before the Court does not involve confiscation of any rights in Notes themselves; rather the opposite: the 
opportunity in the business circumstances to maximize the value of the Notes. The authors go on to say at p. 45: 

Iacobucci J., writing for the Court in Rizzo Shoes, reaffirmed Driedger's Modem Principle as the best approach to inter
pretation of the legislation and stated that "statutory interpretation cannot be founded on the wording of the legislation 
alone". He considered the history of the legislation and the benefit-conferring nature of the legislation and examined the 
purpose and object of the Act, the nature of the legislation and the consequences of a contrary finding, which he labeled an 
absurd result. Iacobucci J. also relied on s. 10 of the Interpretation Act, which provides that every Act "shall be deemed to 
be remedial" and directs that every Act "shall accordingly receive such fair, large and liberal construction and interpreta
tion as will best ensure the attainment of the object of the Act according to its true intent, meaning and spirit". The Court 
held: 

23 Although the Court of Appeal looked to the plain meaning ofthe specific provisions in question in the present case, 
with respect, I believe that the court did not pay sufficient attention to the scheme of the ESA, its object or the intention 
of the legislature; nor was the context of the words in issue appropriately recognized. I now turn to a discussion of 
these issues. 

40 As I see the matter, when the express words of ss. 40 and 40a of the ESA are examined in their entire context, there 
is ample support for the conclusion that the words "terminated by the employer" must be interpreted to include ter
mination resulting from the bankruptcy of the employer. Using the broad and generous approach to interpretation 
appropriate for benefits-conferring legislation, I believe that these words can reasonably bear that construction. 

Thus, in Rizzo Shoes we see the Court extending the legislation or making explicit that which was implicit only, as it were, 
by reference to the Modern Principle, the purpose and object of the Act and the consequences of a contrary result. No 
reference is made to filling the legislative gap, but rather, the Court is addressing a fact pattern not explicitly contemplated 
by the legislation and extending the legislation to that fact pattern. 

Professor Cote also sees the issue of legislative gaps as part of the discussion of "legislative purpose", which finds ex
pression in the codification of the mischief rule by the various Canadian interpretation statutes. The ability to extend the 
meaning of the provision finds particular expression when one considers the question posed by him: "can the purposive 
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method make up for lacunae in the legislation". He points out, as does Professor Sullivan, that the courts have not provided 
a defmitive answer, but that for him there are two schools ofthought. One draws on the "literal rule" which favours judicial 
restraint, whereas the other, the "mischief rule", "posits correction ofthe text to make up for lacunae." To temper the extent 
of the literal rule, Professor Cote states: 

First, the judge is not legislating by adding what is already implicit. The issue is not the judge's power to actually add 
terms to a statute, but rather whether a particular concept is sufficiently implicit in the words of an enactment for the 
judge to allow it to produce effect, and if so, whether there is any principle preventing the judge from making explicit 
what is already implicit. Parliament is required to be particularly explicit with some types of legislation such as ex
propriation statutes, for example. 

Second, the Literal Rule suggests that as soon as the courts play any creative role in settling a dispute rather than 
merely administering the law, they assume the duties of Parliament. But by their very nature, judicial functions have a 
certain creative component. If the law is silent or unclear, the judge is still required to arrive at a decision. In doing so, 
he [she] may quite possibly be required to define rules which go beyond the written expression of the statute, but 
which in no way violate its spirit. 

In certain situations, the courts may refuse to correct lacunae in legislation. This is not necessarily because of a narrow 
definition of their role, but rather because general principles of interpretation require the judge, in some areas, to insist 
on explicit indications of legislative intent. It is common, for example, for judges to refuse to fill in the gaps in a tax 
statute, a retroactive law, or legislation that severely affects property rights. [Emphasis added. Footnotes omit
ted.][FN20] 

99 The modern purposive approach is now well established in interpreting CCAA provisions, as the authors note. The 
phrase more than any other with which issue is taken by the moving parties is that ofPaperny J. that s. 5 of the CCAA does not 
preclude releases other than those specified ins. 5.1. 

I 00 In this analysis, I adopt the purposive language ofthe authors at pp 55-56: 

It may be that with the increased codification in statutes, courts have lost sight of their general jurisdiction where there is a 
gap in the statutory language. Where there is a highly codified statute, courts may conclude that there is less room to un
dertake gap-filling. This is accurate insofar as the Parliament or Legislative Assembly has limited or directed the court's 
general jurisdiction; there is less likely to be a gap to fill. However, as the Ontario Court of Appeal observed in the above 
quote, the court has unlimited jurisdiction to decide what is necessary to do justice between the parties except where leg
islators have provided specifically to the contrary. 

The court's role under the CCAA is primarily supervisory and it makes determinations during the process where the parties 
are unable to agree, in order to facilitate the negotiation process. Thus the role is both procedural and substantive in making 
rights determinations within the context of an ongoing negotiation process. The court has held that because of the remedial 
nature of the legislation, the judiciary will exercise its jurisdiction to give effect to the public policy objectives of the statute 
where the express language is incomplete. The nature of insolvency is highly dynamic and the complexity of firm financial 
distress means that legal rules, no matter how codified, have not been fashioned to meet every contingency. Unlike rights
based litigation where the court is making determinations about rights and remedies for actions that have already occurred, 
many insolvency proceedings involve the court making determinations in the context of a dynamic, forward moving 
process that is seeking an outcome to the debtor's financial distress. 

The exercise of a statutory authority requires the statute to be construed. The plain meaning or textualist approach has 
given way to a search for the object and goals of the statute and the intentionalist approach. This latter approach makes use 
of the purposive approach and the mischief rule, including its codification under interpretation statutes that every enact
ment is deemed remedial, and is to be given such fair, large and liberal construction and interpretation as best ensures the 
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attainment of its objects. This latter approach advocates reading the statute as a whole and being mindful of Driedger's "one 
principle", that the words of the Act are to be read in their entire context, in their grammatical and ordinary sense harmo
niously with the scheme of the Act, the object of the Act, and the intention of Parliament. It is important that courts first 
interpret the statute before them and exercise their authority pursuant to the statute, before reaching for other tools in the 
judicial toolbox. Statutory interpretation using the principles articulated above leaves room for gap-filling in the common 
law provinces and a consideration of purpose in Quebec as a manifestation of the judge's overall task of statutory inter
pretation. Finally, the jurisprudence in relation to statutory interpretation demonstrates the fluidity inherent in the judge's 
task in seeking the objects of the statute and the intention of the legislature. 

101 I accept the hierarchy suggested by the authors, namely statutory interpretation (which in the case of the CCAA has 
inherent in it "gap filling"), judicial discretion and thirdly inherent jurisdiction. 

I 02 It simply does not make either commercial, business or practical common sense to say a CCAA plan must inevitably 
fail because one creditor cannot sue another for a claim that is over and above entitlement in the security that is the subject of 
the restructuring, and which becomes significantly greater than the value of the security (in this case the Notes) that would be 
available in bankruptcy. In CCAA situations, factual context is everything. Here, if the moving parties are correct, some 
creditors would recover much more than others on their security. 

I 03 There may well be many situations in which compromise of some tort claims as between creditors is not directly 
related to success of the Plan and therefore should not be released; that is not the case here. 

104 I have been satisfied the Plan cannot succeed without the compromise. In my view, given the purpose of the statute and 
the fact that this Plan is accepted by all appearing parties in principle, it is a reasonable gap-filling function to compromise 
certain claims necessary to complete restructuring by the parties. Those contributing to the Plan are directly related to the value 
of the notes themselves within the Plan. 

105 I adopt the authors' conclusion at p. 94: 

On the authors' reading of the commercial jurisprudence, the problem most often for the court to resolve is that the legis
lation in question is under-inclusive. It is not ambiguous. It simply does not address the application that is before the court, 
or in some cases, grants the court the authority to make any order it thinks fit. While there can be no magic formula to 
address this recurring situation, and indeed no one answer, it appears to the authors that practitioners have available a 
number of tools to accomplish the same end. In determining the right tool, it may be best to consider the judicial task as if 
in a hierarchy of judicial tools that may be deployed. The first is examination of the statute, commencing with considera
tion ofthe precise wording, the legislative history, the object and purposes of the Act, perhaps a consideration of Driedger's 
principle of reading the words of the Act in their entire context, in their grammatical and ordinary sense harmoniously with 
the scheme of the Act, the object of the Act, and the intention of Parliament, and a consideration of the gap-filling power, 
where applicable. It may very well be that this exercise will reveal that a broad interpretation of the legislation confers the 
authority on the court to grant the application before it. Only after exhausting this statutory interpretive function should the 
court consider whether it is appropriate to assert an inherent jurisdiction. Hence, inherent jurisdiction continues to be a 
valuable tool, but not one that is necessary to utilize in most circumstances. 

Fraud Claims 

I 06 I have concluded that claims of fraud do fall into a category distinct from negligence. The concern expressed by the 
Court in the endorsement of May 16, 2008 resulted in an amendment to the Plan by those supporting it. The Applicants 
amended the release provisions of the Plan to in effect "carve out" some fraud claims. 

I 07 The concern expressed by those parties opposed to the Plan - that the fraud exemption from the release was not 
sufficiently broad - resulted in a further hearing on the issue on June 3, 2008. Those opposed continue to object to the 
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amended release provisions. 

108 The definition of fraud in a corporate context in the common law of Canada starts with the proposition that it must be 
made(!) lmowingly; (2) without belief in its truth; (3) recklessly, careless whether it be true or false.[FN21]. It is my under
standing that while expressed somewhat differently, the above-noted ingredients form the basis of fraud claims in the civil law 
of Quebec, although there are differences. 

I 09 The more serious nature of a civil fraud allegation, as opposed to a negligence allegation, has an effect on the degree of 
probability required for the plaintiff to succeed. In Continental Insurance Co. v. Dalton Cartage Co. [FN22], Laskin J. wrote: 

There is necessarily a matter of judgment involved in weighing evidence that goes to the burden of proof, and a trial judge 
is justified in scrutinizing evidence with greater care if there are serious allegations to be established by the proof that is 
offered. I put the matter in the words used by Lord Denning in Bater v. Bater, supra, at p. 459, as follows: 

It is true that by our law there is a higher standard of proof in criminal cases than in civil cases, but this is subject to the 
qualification that there is no absolute standard in either case. In criminal cases the charge must be proved beyond 
reasonable doubt, but there may be degrees of proof within that standard. Many great judges have said that, in pro
portion as the crime is enormous, so ought the proof to be clear. So also in civil cases. The case may be proved by a 
preponderance of probability, but there may be degrees of probability within that standard. The degree depends on the 
subject-matter. A civil court, when considering a charge of fraud, will naturally require a higher degree of probability 
than that which it would require if considering whether negligence were established. It does not adopt so high a degree 
as a criminal court, even when it is considering a charge of a criminal nature, but still it does require a degree of 
probability which is commensurate with the occasion. 

I do not regard such an approach as a departure from a standard of proof based on a balance of probabilities nor as 
supporting a shifting standard. The question in all civil cases is what evidence with what weight that is accorded to it 
will move the court to conclude that proof on a balance of probabilities has been established. 

110 The distinction between civil fraud and negligence was further explained by Finch J.A. in Kripps v. Touche Ross & 
Co.:[FN23l 

[101] Whether a representation was made negligently or fraudulently, reliance upon that representation is an issue of 
fact as to the representee's state of mind. There are cases where the representee may be able to give direct evidence as 
to what, in fact, induced him to act as he did. Where such evidence is available, its weight is a question for the trier of 
fact. In many cases however, as the authorities point out, it would be reasonable to expect such evidence to be given, 
and if it were it might well be suspect as self-serving. This is such a case. 

[102] The distinction between cases of negligent and fraudulent misrepresentation is that proof of a dishonest or 
fraudulent frame of mind on the defendant's part is required in actions of deceit. That, too, is an issue of fact and one 
which may also, of necessity, fall to be resolved by way of inference. There is, however, nothing in that which touches 
on the issue of the plaintiffs reliance. I can see no reason why the burden of proving reliance by the plaintiff, and the 
drawing of inferences with respect to the plaintiffs state of mind, should be any different in cases of negligent mis
representation than it is in cases of fraud. 

Ill In Toronto Dominion Bank v. Leigh Instruments Ltd. (Trustee oO[FN24], Winkler J. (as he then was) reviewed the 
leading common law cases: 

[477] Fraud is the most serious civil tort which can be alleged, and must be both strictly pleaded and strictly proved. 
The main distinction between the elements of fraudulent misrepresentation and negligent misrepresentation has been 
touched upon above, namely the dishonest state of mind of the representor. The state of mind was described in the 
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seminal case Derry v. Peek 0889). 14 App. Cas. 337 (flL.l which held fraud is proved where it is shown that a false 
representation has been made knowingly, or without belief in its truth, or recklessly, without caring whether it is true 
or false. The intention to deceive, or reckless disregard for the truth is critical. 

[478] Where fraudulent misrepresentation is alleged against a corporation, the intention to deceive must still be strictly 
proved. Further, in order to attach liability to a corporation for fraud, the fraudulent intent must have been held by an 
individual person who is either a directing mind of the corporation, or who is acting in the course of their employment 
through the principle of respondeat superior or vicarious liability. In B. G. Checo v. B. C. Hvdro (1990), 4 C.C.L.T. 
(2dl 161 at 223 (Affd, [1993]1 S.C.R. 12), Hinkson J.A., writing for the majority, traced the jurisprudence on cor
porate responsibility in the context of a claim in fraudulent misrepresentation at 222-223: 

Subsequently, inHL. Bolton (Engineering) Co. v. T.JGraham & Sons Ltd, [195711 O.B. 159. [1956]3 All E.R. 
624 (C.A.), Denning L.J. said at p. 172: 

A company may in many ways be likened to a human body. It has a brain and nerve centre which controls 
what it does. It also has hands which hold the tools and act in accordance with directions from the centre. 
Some of the people in the company are mere servants and agents who are nothing more than hands to do the 
work and cannot be said to represent the mind or will. Others are directors and managers who represent the 
directing mind and will of the company, and control what it does. The state of mind of these managers is the 
state of mind of the company and is treated by the law as such. So you will find that in cases where the law 
requires personal fault as a condition of liability in tort, the fault of the manager will be the personal fault of 
the company. That is made clear by Lord Haldane's speech in Leonard's Carrying Co. Ltd v. Asiatic Pe
troleum Co. Ltd. 

It is apparent that the law in Canada dealing with the responsibility of a corporation for the tort of deceit is still 
evolving. In view of the English decisions and the decision of the Supreme Court of Canada in the Dredging case, 
supra, it would appear that the concept of vicarious responsibility based upon respondent superior is too narrow a 
basis to determine the liability of a corporation. The structure and operations of corporations are becoming more 
complex. However, the fundamental proposition that the plaintiff must establish an intention to deceive on the 
part of the defendant still applies. 

See also: Standard Investments Ltd et a/. v. Canadian Imperial Bank of Commerce ([985), 52 O.R. (2dl 473 
(C.A.) (Leave to appeal to Supreme Court of Canada refused Feb. 3, 1986). 

[479] In the case of fraudulent misrepresentation, there are circumstances where silence may attract liability. If a 
material fact which was true at the time a contract was executed becomes false while the contract remains executory, 
or if a statement believed to be true at the time it was made is discovered to be false, then the representor has a duty to 
disclose the change in circumstances. The failure to do so may amount to a fraudulent misrepresentation. See: P. 
Perell, "False Statements" (1996), 18 Advocates' Quarterly 232 at 242. 

[480] In Rainbow Industrial Caterers Ltd v. Canadian National Railway Co. (1988), 54 D.L.R. (4th) 43 (B.C.C.A.) 
(Affd on other grounds [1991]3 S.C.R. 3), the British Columbia Court of Appeal overturned the trial judge's finding 
of fraud through non-disclosure on the basis that the defendant did not remain silent as to the changed fact but was 
simply slow to respond to the change and could only be criticized for its "communications arrangements." In so doing, 
the court adopted the approach to fraud through silence established by the House of Lords in Brownlie v. Campbell 
(1880), 5 App. Cas. 925 at 950. Esson J.A. stated at 67-68: 

There is much emphasis in the plaintiffs submissions and in the reasons of the trial judge on the circumstance that 
this is not a case of fraud 110fthe usual kind" involving positive representations of fact but is, rather, one concerned 
only with non-disclosure by a party which has become aware of an altered set of circumstances. It is, I think, 
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potentially misleading to regard these as different categories of fraud rather than as a different factual basis for a 
finding of fraud. Where the fraud is alleged to arise from failure to disclose, the plaintiff remains subject to all of 
the stringent requirements which the law imposes upon those who allege fraud. The authority relied upon by the 
trial judge was the speech of Lord Blackburn in Brownlie v. Campbell .... The trial judge quoted this excerpt: 

... when a statement or representation has been made in the bona fide belief that it is true, and the party who 
has made it afterwards comes to find out that it is untrue, and discovers what he should have said, he can no 
longer honestly keep up that silence on the subject after that has come to his knowledge, thereby allowing the 
other party to go on, and still more, inducing him to go on, upon a statement which was honestly made at the 
time at which it was made, but which he has not now retracted when he has become aware that it can be no 
long honestly perservered [sic] in. 

The relationship between the two bases for fraud appears clearly enough if one reads that passage in the context of 
the passage which immediately precedes it: 

I quite agree in this, that whenever a man in order to induce a contract says that which is in his knowledge 
untrue with the intention to mislead the other side, and induce them to enter into the contract, that is down
right fraud; in plain English, and Scotch also, it is a downright lie told to induce the other party to act upon it, 
and it should of course be treated as such. I further agree in this: that when a statement or representation ... 

[481] Fraud through "active non-disclosure" was considered by the Court of Appeal for Ontario in Abel v. McDonald, 
[1964]2 O.R. 256 (C.A.) in which the court held at 259: "By active non-disclosure is meant that the defendants, with 
knowledge that the damage to the premises had occurred actively prevented as far as they could that knowledge from 
coming to the notice of the appellants. 

112 I agree with the comment of Winkler J. in Toronto Dominion Bank v. Leigh Instruments Ltd. (Trustee oO supra, that 
the law in Canada for corporate responsibility for the tort of deceit is evolving. Hence the concern expressed by counsel for 
Asset Providers that a finding as a result of fraud (an intentional tort) could give rise to claims under the Negligence Act to 
extend to all who may be said to have contributed to the "fault."[FN25] 

113 I understand the reasoning of the Plan supporters for drawing the fraud "carve out" in a narrow fashion. It is to avoid 
the potential cascade of litigation that they fear would result if a broader "carve out" were to be allowed. Those opposed urged 
that quite simply to allow the restrictive fraud claim only would be to deprive them of a right at law. 

114 The fraud issue was put in simplistic terms during the oral argument on June 3, 2008. Those parties who oppose the 
restrictions in the amended Release to deal with only some claims of fraud, argue that the amendments are merely cosmetic and 
are meaningless and would operate to insulate many individuals and corporations who may have committed fraud. 

115 Mr. Woods, whose clients include some corporations resident in Quebec, submitted that the "carve out," as it has been 
called, falls short of what would be allowable under the civil law of Quebec as claims of fraud. In addition, he pointed out that 
under Quebec law, security for costs on a full indemnity basis would not be permitted. 

116 I accept the submission of Mr. Woods that while there is similarity, there is no precise equivalence between the civil 
law of Quebec and the common law of Ontario and other provinces as applied to fraud. 

117 Indeed, counsel for other opposing parties complain that the fraud carve out is unduly restrictive of claims of fraud that 
lie at common law, which their clients should be permitted in fairness to pursue. 

118 The particular carve out concern, which is applicable to both the civil and common Jaw jurisdictions, would limit 
causes of actions to authorized representatives of ABCP dealers. "ABCP dealers" is a defined term within the Plan. Those 
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actions would proceed in the home province of the plaintiffs. 

119 The thrust of the Plan opponents' arguments is that as drafted, the permitted fraud claims would preclude recovery in 
circumstances where senior bank officers who had the requisite fraudulent intent directed sales persons to make statements that 
the sales persons reasonably believed but that the senior officers knew to be false. 

120 That may well be the result of the effect of the Releases as drafted. Assuming that to be the case, I am not satisfied that 
the Plan should be rejected on the basis that the release covenant for fraud is not as broad as it could be. 

121 The Applicants and supporters have responded to the Court's concern that as initially drafted, the initial release pro
visions would have compromised all fraud claims. I was aware when the further request for release consideration was made that 
any "carve out" would unlikely be sufficiently broad to include any possibility of all deceit or fraud claims being made in the 
future. 

122 The particular concern was to allow for those claims that might arise from knowingly false representations being made 
directly to Noteholders, who relied on the fraudulent misrepresentation and suffered damage as a result. 

123 The Release as drafted accomplishes that purpose. It does not go as far as to permit all possible fraud claims. I accept 
the position of the Applicants and supporters that as drafted, the Releases are in the circumstances of this Plan fair and rea
sonable. I reach this conclusion for the following reasons: 

I. I am satisfied that the Applicants and supporters will not bring forward a Plan that is as broad in permitting fraud 
claims as those opposing urge should be permitted. 

2. None of the Plan opponents have brought forward particulars of claims against persons or parties that would fall 
outside those envisaged within the carve out. Without at least some particulars, expanded fraud claims can only be 
regarded as hypothetical or speculative. 

3. I understand and accept the position of the Plan supporters that to broaden fraud claim relief does risk extensive 
complex litigation, the prevention of which is at the heart ofthe Plan. The likelihood of expanded claims against many 
parties is most likely if the fraud issue were open-ended. 

4. Those who wish to claim fraud within the Plan can do so in addition to the remedies on the Notes that are available 
to them and to all other Noteholders. In other words, those Noteholders claiming fraud also obtain the other Plan 
benefits. 

124 Mr. Sternberg on behalf of Hy Bloom did refer to the claims of his clients particularized in the Claim commenced in 
the Superior Court of Quebec. The Claim particularizes statements attributed to various National Bank representatives both 
before and after the August 2007 freeze of the Notes. Mr. Sternberg asked rhetorically how could the Court countenance the 
compromise of what in the future might be found to be fraud perpetrated at the highest levels of the Canadian and foreign banks. 

125 The response to Mr. Sternberg and others is that for the moment, what is at issue is a liquidity crisis that affects the 
ABCP market in Canada. The Applicants and supporters have brought forward a Plan to alleviate and attempt to fix that li
quidity crisis. 

126 The Plan does in my view represent a reasonable balance between benefit to all Noteholders and enhanced recovery for 
those who can make out specific claims in fraud. 

127 I leave to others the questions of all the underlying causes of the liquidity crisis that prompted the Note freeze in 
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August 2007. If by some chance there is an organized fraudulent scheme, I leave it to others to deal with. At the moment, the 
Plan as proposed represents the best contract for recovery for the vast majority ofNoteholders and hopefully restoration of the 
ABCP market in Canada. 

Hardship 

I28 As to the hardship issue, the Court was apprised in the course of submissions that the Plan was said by some to act 
unfairly in respect of certain Noteholders, in particular those who hold Ironstone Series B notes. It was submitted that unlike 
other trusts for which underlying assets will be pooled to spread risk, the underlying assets oflronstone Trust are being "siloed" 
and will bear the same risk as they currently bear. 

129 Unfortunately, this will be the case but the result is not due to any particular directive purpose of the Plan itself, but 
rather because the assets that underlie the trust have been determined to be totally "Ineligible Assets," which apparently have 
exposure to the U.S. residential sub-prime mortgage market. 

130 I have concluded that within the context of the Plan as a whole it does not unfairly treat the Ironstone Noteholders 
(although their replacement notes may not be worth as much as others'.) The Ironstone Noteholders have still voted by a wide 
majority in favour of the Plan. 

131 Since the Initial Order of March 17, there have been a number of developments (settlements) by parties outside the 
Plan itself of which the Court was not fully apprised until recently, which were intended to address the issue of hardship to 
certain investors. These efforts are summarized in paragraphs 10 to 33 of the Eighth Report ofthe Monitor. 

132 I have reviewed the efforts made by various parties supporting the Plan to deal with hardship issues. I am satisfied that 
they represent a fair and reasonable attempt to deal with issues that result in differential impact among Noteholders. The pleas 
of certain Noteholders to have their individual concerns addressed have through the Monitor been passed on to those necessary 
for a response. 

133 Counsel for one affected Noteholder, the Avrith family, which opposes the Plan, drew the Court's attention to their 
particular plight. In response, counsel for National Bank noted the steps it had taken to provide at least some hardship redress. 

134 No Plan of this size and complexity could be expected to satisfY all affected by it. The size of the majority who have 
approved it is testament to its overall fairness. No plan to address a crisis of this magnitude can work perfect equity among all 
stakeholders. 

135 The information available satisfies me that business judgment by a number of supporting parties has been applied to 
deal with a number of inequities. The Plan cannot provide complete redress to all Noteholders. The parties have addressed the 
concerns raised. In my view, the Court can ask nothing more. 

Conclusion 

136 I noted in the endorsement of May 16, 2008 my acceptance and understanding of why the Plan Applicants and 
sponsors required comprehensive releases of negligence. I was and am satisfied that there would be the third and fourth claims 
they anticipated if the Plan fails. If negligence claims were not released, any Noteholder who believed that there was value to a 
tort claim would be entitled to pursue the same. There is no way to anticipate the impact on those who support the Plan. As a 
result, I accept the Applicants' position that the Plan would be withdrawn if this were to occur. 

137 The CCAA has now been accepted as a statute that allows for judicial flexibility to enable business people by the 
exercise of majority vote to restructure insolvent entities. 
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138 It would defeat the purpose of the statute if a single creditor could hold a restructuring Plan hostage by insisting on the 
ability to sue another creditor whose participation in and contribution to the restructuring was essential to its success. Tyranny 
by a minority to defeat an otherwise fair and reasonable plan is contrary to the spirit of the CCAA. 

139 One can only speculate on what response might be made by any one of the significant corporations that are moving 
parties and now oppose confirmation of this Plan, if any ofthose entities were undergoing restructuring and had their Plans in 
jeopardy because a single creditor sought to sue a financing creditor, which required a release as part of its participation. 

140 There are a variety of underlying causes for the liquidity crisis that has given rise to this restructuring. 

141 The following quotation from the May 23,2008 issue of The Economist magazine succinctly describes the problem: 

If the crisis were simply about the creditworthiness of underlying assets, that question would be simpler to answer. The 
problem has been as much about confidence as about money. Modem financial systems contain a mass of amplifiers that 
multiply the impact of both losses and gains, creating huge uncertainty. 

142 The above quote is not directly about the ABCP market in Canada, but about the potential crisis to the worldwide 
banking system at this time. In my view it is applicable to the ABCP situation at this time. Apart from the Plan itself, there is a 
need to restore confidence in the financial system in Canada and this Plan is a legitimate use of the CCAA to accomplish that 
goal. 

143 I have as a result addressed a number of questions in order to be satisfied that in the specific context of this case, a Plan 
that includes third party releases is justified within CCAA jurisdiction. I have concluded that all of the following questions can 
be answered in the affirmative. 

I. Are the parties to be released necessary and essential to the restructuring of the debtor? 

2. Are the claims to be released rationally related to the purpose of the Plan and necessary for it? 

3. Can the Court be satisfied that without the releases the Plan cannot succeed? 

4. Are the parties who will have claims against them released contributing in a tangible and realistic way to the Plan? 

5. Is the Plan one that will benefit not only the debtor but creditor Noteholders generally? 

6. Have the voting creditors approved the Plan with knowledge of the nature and effect of the releases? 

7. Is the Court satisfied that in the circumstances the releases are fair and reasonable in the sense that they are not 
overly broad and not offensive to public policy? 

144 I have concluded on the facts of this Application that the releases sought as part of the Plan, including the language 
exempting fraud, to be permissible under the CCAA and are fair and reasonable. 

145 The motion to approve the Plan of Arrangement sought by the Application is hereby granted on the terms of the draft 
Order filed and signed. 

146 One of the unfortunate aspects of CCAA real time litigation is that it produces a tension between well-represented 
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parties who would not be present if time were not ofthe essence. 

147 Counsel for some of those opposing the Plan complain that they were not consulted by Plan supporters to "negotiate" 
the release terms. On the other side, Plan supporters note that with the exception of general assertions in the action on behalf of 
Hy Bloom (who claims negligence as well), there is no articulation by those opposing of against whom claims would be made 
and the particulars of those claims. 

148 It was submitted on behalf of one Plan opponent that the limitation provisions are unduly restrictive and should extend 
to at least two years from the date a potential plaintiff becomes aware of an Expected Claim. 

149 The open-ended claim potential is rejected by the Plan supporters on the basis that what is needed now, since Notes 
have been frozen for almost one year, is certainty of claims and that those who allege fraud surely have had plenty of oppor
tunity to know the basis of their evidence. 

150 Other opponents seek to continue a negotiation with Plan supporters to achieve a resolution with respect to releases 
satisfactory to each opponent. 

!51 I recognize that the time for negotiation has been short. The opponents' main opposition to the Plan has been the 
elimination of negligence claims and the Court has been advised that an appeal on that issue will proceed. 

152 I can appreciate the desire for opponents to negotiate for any advantage possible. I can also understand the limitation 
on the patience of the variety of parties who are Plan supporters, to get on with the Plan or abandon it. 

153 I am satisfied that the Plan supporters have listened to some of the concerns of the opponents and have incorporated 
those concerns to the extent they are willing in the revised release form. I agreed that it is time to move on. 

154 I wish to thank all counsel for their cooperation and assistance. There would be no Plan except for the sustained and 
significant effort of Mr. Crawford and the committee he chairs. 

155 This is indeed hopefully a unique situation in which it is necessary to look at larger issues than those affecting those 
who feel strongly that personal redress should predominate. 

!56 If I am correct, the CCAA is indeed a vehicle that can adequately balance the issues of all those concerned. 

157 The Plan is a business proposal and that includes the releases. The Plan has received overwhelming creditor support. I 
have concluded that the releases that are part of the Plan are fair and reasonable in all the circumstances. 

!58 The form of Order that was circulated to the Service List for comment will issue as signed with the release of this 
decision. 

Schedule "A' 

Conduits 

Apollo Trust 

Apsley Trust 
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Aria Trust 

Aurora Trust 

Comet Trust 

Encore Trust 

Gemini Trust 

Ironstone Trust 

MMAI-I Trust 

Newshore Canadian Trust 

Opus Trust 

Planet Trust 

Rocket Trust 

Selkirk Funding Trust 

Silverstone Trust 

Slate Trust 

Structured Asset Trust 

Structured Investment Trust III 

Symphony Trust 

Whitehall Trust 

Applicants 

A TB Financial 

Caisse de Depot et Placement du Quebec 

Canaccord Capital Corporation 

Canada Post Corporation 

Schedule 11 B" 
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Credit Union Central of Alberta Limited 

Credit Union Central of British Columbia 

Credit Union Central of Canada 

Credit Union Central of Ontario 

Credit Union Central of Saskatchewan 

Desjardins Group 

Magna International Inc. 

National Bank Financial Inc./National Bank of Canada 

NAVCanada 

Northwater Capital Management Inc. 

Public Sector Pension Investment Board 

The Governors of the University of Alberta 

Application granted. 

Appendix 1 

Parties & Their Counsel 

Counsel Party Represented 

Benjamin Zarnett Fred Myers Brian 
Empey 

Applicants: Pan-Canadian Investors Committee for Third-Party Structured As
set-Backed Commercial Paper 

Donald Milner Graham Phoenix, 
Xeno C. Martis David Lemieux 
Robert Girard 

Aubrey Kauffinan Stuart Brotman 

Craig J. Hill Sam P. Rappos Marc 
Duchesne 

Jeffrey Carhart Joseph Marin Jay 
Hoffinan 

Arthur 0. Jacques Thomas McRae 

Henry Juroviesky Eliezer Karp 

Respondents: Metcalfe & Mansfield Alternative Investments II Corp., Metcalfe & 
Mansfield Alternative Investments III Corp., Metcalfe & Mansfield Alternative In
vestments V Corp., Metcalfe & Mansfield Alternative Investments XI Corp., Metcalfe 
& Mansfield Alternative Investments XII Corp. 

Respondents: 4446372 Canada Inc. and 6932819 Canada Inc., as Issuer Trustees 

Monitor: Ernst & Young Inc. 

Ad Hoc Committee and PricewaterhouseCoopers Inc., in its capacity as Financial Ad
visor 
Ad Hoc Retail Creditors Committee (Brian Hunter, et a!) 

Ad Hoc Retail Creditors Committee (Brian Hunter, et a!) 

Jay A. Swartz Nathasha MacFarland Administrator of Aria Trust, Encore Trust, Newshore Canadian Trust and Symphony 
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James A. Woods Mathieu Giguere 
Sebastien Richemont Marie-Anne 
Paquette 

Trust 

Air Transat A.T. Inc., Transat Tours Canada Inc., The Jean Coutu Group (PJC) Inc., 
Aeroports de Montreal Inc., Aeroports de Montreal Capital Inc., Pomerleau Ontario 
Inc., Pomerleau Inc., Labopharm Inc., L'Agence Metropolitaine de Transport (AMT), 
Domtar Inc., Domtar Pulp and Paper Products Inc., Giro Inc., Vetements de sports RGR 
Inc., 131519 Canada Inc., Tecsys Inc., New Gold Inc., Services Hypothecaires La 
Patremoniale Inc. and Jazz Air LLP 

Peter F.C. Howard Samaneh Hosseini Asset Providers/Liquidity Suppliers: Bank of America, N.A.; Citibank, N.A.; Citibank 
William Scott Canada, in its capacity as Credit Derivative Swap Counterparty and not in any other 

capacity; Deutsche Bank AG; HSBC Bank Canada; HSBC Bank USA, National Asso
ciation; Merrill Lynch International; Merrill Lynch Capital Services Inc.; Swiss Re 
Financial Products Corporation; and UBS AG 

George S. Glezos Lisa C. Munro 

Jeremy E. Dacks 

Virginie Gauthier Mario Forte 

Kevin P. McElcheran Malcolm M. 
Mercer GeoffR. Hall 

Harvey Chaiton 

S. Richard Orzy Jeffrey S. Leon 

Margaret L. Waddell 

Robin B. Schwill James Rumba]] 

J. Thomas Curry Usman M. Sheikh 

Kenneth Kraft 

Becmar Investments Ltd, Dadrex Holdings Inc. and JTI-Macdonald Corp. 

Blackrock Financial Management, Inc. 

Caisse de Depot et Placement du Quebec 

Canadian Banks: Bank of Montreal, Canadian Imperial Bank of Commerce, Royal 
Bank of Canada, The Bank ofNova Scotia and The Toronto-Dominion Bank 

Canadian Imperial Bank of Commerce 

CIBC Mellon Trust Company, Computershare Trust Company of Canada and BNY 
Trust Company of Canada, as Indenture Trustees 

Cinar Corporation, Cinar Productions (2004) and Cookie Jar Animation Inc., ADR 
Capital Inc. and GMAC Leaseco Corporation 

Coventree Capital Inc. and Nereus Financial Inc. 

Coventree Capital Inc. 

DBRS Limited 

David E. Baird, Q.C. Edmond Lamek Desjardins Group 
Ian D. Collins 

Allan Sternberg Sam R. Sasso 

Catherine Francis Phillip Bevans 

Howard Shapray, Q.C. Stephen Fit
terman 
Kenneth T. Rosenberg Lily Harmer 
Massimo Starnino 

Joel Vale 

John Salmas 

John B. Laskin Scott Bomhof 

Robin D. Walker Clifton Prophet 
Junior Sirivar 
Timothy Pinos 

Murray E. Stieber 

Susan Grundy 

Dan Dowdall 

Thomas N. T. Sutton 

Hy Bloom Inc. and Cardacian Mortgages Services Inc. 

Individual Noteholder 

Ivanhoe Mines Inc. 

Jura Energy Corporation, Redcorp Ventures Ltd. and as agent to Ivanhoe Mines Inc. 

I. Mucher Family 

Natcan Trust Company, as Note Indenture Trustee 

National Bank Financial Inc. and National Bank of Canada 

NAV Canada 

Northern Orion Canada Pampas Ltd. 

Paquette & Associes Huissiers en Justice, s.e.n.c. and Andre Perron 

Public Sector Pension Investment Board 

Royal Bank of Canada 

Securitus Capital Corp. 

Daniel V. MacDonald Andrew Kent The Bank ofNova Scotia 

James H. Grout The Goldfarb Corporation 
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Tamara Brooks The Investment Dealers Association of Canada and the Investment Industry Regulatory 
Organization of Canada 

Sam R. Sasso 

Scott A. Turner 

Travelers Transportation Services Inc. 
WebTech Wireless Inc. and Wynn Capital Corporation Inc. 

Peter T. Linder, Q.C. Edward H. Halt, West Energy Ltd., Petrolifera Petroleum Ltd., Vaquero Resources Ltd., UTS Energy 
Q.C. Corporation, Nexstar Energy Ltd., Sabre Tooth Energy Ltd., Sabre Energy Ltd., Alli

ance Pipeline Ltd., Standard Energy Inc. and Power Play Resources Limited 

Steven L. Graff Woods LLP 

Gordon Capern Megan E. Shortreed Xceed Mortgage Corporation 

Appendix 2 

Terms 

"ABCP Conduits" means, collectively, the trusts that are subject to the Plan, namely the following: Apollo Trust, Apsley Trust, 
Aria Trust, Aurora Trust, Comet Trust, Encore Trust, Gemini Trust, Ironstone Trust, MMAI-I Trust, Newshore Canadian Trust, 
Opus Trust, Planet Trust, Rocket Trust, SAT, Selkirk Funding Trust, Silverstone Trust, SIT Ill, Slate Trust, Symphony Trust 
and Whitehall Trust, and their respective satellite trusts, where applicable. 

"ABCP Sponsors" means, collectively, the Sponsors of the ABCP Conduits (and, where applicable, such Sponsors' affiliates) 
that have issued the Affected ABCP, namely, Coventree Capital Inc., Quanto Financial Corporation, National Bank Financial 
Inc., Nereus Financial Inc., Newshore Financial Services Inc. and Securitus Capital Corp. 

"Ad Hoc Committee" means those Noteholders, represented by the law firm ofMiller Thomson LLP, who sought funding from 
the Investors Committee to retain Miller Thomson and PricewaterhouseCoopers Inc., to assist it in starting to form a view on 
the restructuring. The Investors Committee agreed to fund up to $1 million in fees and facilitated the entering into of confi
dentiality agreements among Miller Thomson, PwC, the Asset Providers, the Sponsors, JPMorgan and E& Y so that Miller 
Thomson and PwC, could carry out their mandate. Chairman Crawford met with representatives of Miller Thomson and PwC, 
and the Committee's advisors answered questions and discussed the proposed restructuring with them. 

"Applicants" means, collectively, the 17 member institutions of the Investors Committee in their respective capacities as 
Noteholders. 

"CCAA Parties" means, collectively, the Issuer Trustees in respect of the Affected ABCP, namely 4446372 Canada Inc., 
69328 I 9 Canada Inc., Metcalfe & Mansfield Alternative Investments II Corp., Metcalfe & Mansfield Alternative Investments 
III Corp., Metcalfe & Mansfield Alternative Investments V Corp., Metcalfe & Mansfield Alternative Investments XI Corp., 
Metcalfe & Mansfield Alternative Investments XII Corp. and the ABCP Conduits. 

"Conduit" means a special purpose entity, typically in the form of a trust, used in an ABCP program that purchases assets and 
funds these purchases either through term securitizations or through the issuance of commercial paper. 

"Issuer Trustees" means, ~ollectively, the issuer trustees of each of the ABCP Conduits, namely, 4446372 Canada Inc., 
6932819 Canada Inc., Metcalfe & Mansfield Alternative Investments II Corp., Metcalfe & Mansfield Alternative Investments 
III Corp., Metcalfe & Mansfield Alternative Investments V Corp., Metcalfe & Mansfield Alternative Investments XI Corp. and 
Metcalfe & Mansfield Alternative Investments XII Corp. and "Issuer Trustee" means any one of them. The Issuer Trustees, 
together with the ABCP Conduits, are sometimes referred to, collectively, as the "CCAA Parties". 

"Liquidity Provider" means like asset providers, dealer banks, commercial banks and other entities often the same as the asset 
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providers who provide liquidity to ABCP, or a party that agreed to provide liquidity funding upon the terms and subject to the 
conditions of a liquidity agreement in respect of an ABCP program. The Liquidity Providers in respect of the Affected ABCP 
include, without limitation: ABN AMRO Bank N.Y., Canada Branch; Bank of America N.A., Canada Branch; Canadian Im
perial Bank of Commerce; Citibank Canada; Citibank, N.A.; Danske Bank NS; Deutsche Bank AG; HSBC Bank Canada; 
HSBC Bank USA National Association; Merrill Lynch Capital Services, Inc.; Merrill Lynch International; Royal Bank of 
Canada; Swiss Re Financial Products Corporation; The Bank of Nova Scotia; The Royal Bank of Scotland pic and UBS AG. 

"Noteholder" means a holder of Affected ABCP. 

"Sponsors"means, generally, the entities that initiate the establishment of an ABCP program in respect of a Conduit. Sponsors 
are effectively management companies for the ABCP program that arrange deals with Asset Providers and capture the excess 
spread on these transactions. The Sponsor approves the terms of an ABCP program and serves as administrative agent and/or 
financial services (or securitization) agent for the ABCP program directly or through its affiliates. 

"Traditional Assets" means those assets held by the ABCP Conduits in non-synthetic securitization structures such as trade 
receivables, credit card receivables, RMBS and CMBS and investments in CDOs entered into by third-parties. 

Appendix 3 

[Missing text] 

FN I Information Statement, p. 18 

FN2 Information Statement, p. 18 

FN3 Canadian Airlines Corp., Re, [2000] A.J. No. 771, 2000 ABOB 442, [2000] 10 W.W.R. 269, 84 Alta. L.R. (3d) 9, 265 
A.R. 20 I, 9 B.L.R. (3d) 41, 20 C.B.R. (4th) I, 98 A.C. W.S. (3d) 334 (Alta. Q.B.). 

FN4 Olympia & York Developments Ltd. v. Royal Trust Co. (1993), 17 C.B.R. (3d) I (Ont. Gen. Div.) 

FN5 Canadian Red Cross Society/ Societe Canadienne de Ia Croix-Rouge, Re, [1998] O.J. No. 3306, 72 O.T.C. 99. 5 C.B.R. 
(4th) 299, 81 A.C.W.S. (3d) 932 (Ont. Gen. Div. [Commercial List]) 

FN6 Musc/etech Research & Development Inc., Re, [2006] O.J. No. 4087, 25 C.B.R. (5th) 231, 152 A.C. W.S. (3d) 16. 2006 
Carswel!Ont 6230 (Ont. S.C.J.) 

FN7 Musc/etech Research & Development Inc., Re, [2007] O.J. No. 695, 30 C.B.R. (5th) 59, 156 A.C. W.S. (3d) 22, 2007 
CarswellOnt I 029 (Ont. S.C.J. [Commercial List]) 

FN8 Vicwest Re (Ont. S.C.J. [Commercial List]) per Pepall J. at paragraph 23 

FN9 The Court was provided with copies of I2 Plan approvals under the CCAA in which releases were granted. In various 
instances these included officers, directors and creditors. The moving parties note that no objection to the nature or extent of 
release was taken. 

FNlO NED Bank, Canada v. Dofasco Inc .. [1999] O.J. No. 4749, 46 O.R. (3d) 514, 181 D.L.R. (4th) 37, 127 O.A.C. 338, 1 
B.L.R. (3d) I, I5 C.B.R. (4th) 67,47 C.C.L.T. (2d) 213,93 A.C.W.S. (3d) 391 (Ont. C.A.) 

FNll Stelco Inc., Re. [2005] O.J. No. 4814, 15 C.B.R. (5th) 297, 143 A.C.W.S. (3d) 623. ?005 CarswellOnt 6483 (Ont. S.C.J. 
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[Commercial List]) 

FN12 Stelco Inc., Re. [20051 O.J. No. 4883 (Ont. C.A.) 

FN13 Stelco Inc., Re, [20071 O.J. No. 2533, 2007 ONCA 483,226 O.A.C. 72, 32 B.L.R. (4th) 77, 35 C.B.R. (5thl 174. 158 
A.C.W.S. (3d) 877,2007 Carswell0nt4108 (On!. C.A.) 

FN14 Muscletech Research & Development Inc., Re, 30 C.B.R. (5th) 59, 156 A.C.W.S. (3d) 22. 2007 CarswellOnt 1029 (On!. 
S.C.J. [Commercial List]) 

FN15 Steinberg Inc. c. Michaud, 1993 CanLII 3991, [1993 CarsweliOue 229 (Que. C.A.)] 

FN16 Annual Review oflnsolvency Law, 2007 Thomson, Carswell. Janis Sarra edition 

FN 17 Ibid, p. 42 

FN18 Ibid, pp. 44-45 

FN19 Ibid, p. 45 

FN20 Ibid pp 49-51 

FN21 Peekv. Derry (1889), 14 A.C. 337 (U.K. H.L.) 

FN22 Continental Insurance Co. v. Dalton Cartage Co., [1982]1 S.C.R. 164, 131 D.L.R. (3d) 559 (S.C. C.) 

FN23 Kripps v. Touche Ross & Co., [I 997] 6 W. W.R. 421, 89 B.C.A.C. 288 (B.C. C.A.) 

FN24 Toronto Dominion Bank v. Leigh Instruments Ltd (Trustee of) (1998), 40 B.L.R. (2dl 1, 63 O.T.C. 1 (On!. Gen. Div. 
[Commercial List]). 

FN25 See Ecolab Ltd v. Greenspace Services Ltd., [1996] O.J. No. 3528 (On!. Gen. Div.) per Ground J. 

END OF DOCUMENT 
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c 
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Kitchener Frame Ltd., Re 

In the Matter of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as Amended 

In the Matter of the Consolidated Proposal ofKitchener Frame Limited and Thyssenkrupp Budd Canada, Inc. (Ap
plicants) 

Ontario Superior Court of Justice [Commercial List] 

MorawetzJ. 

Judgment: February 3, 2012 
Docket: CV -11-9298-00CL 

©Thomson Reuters Canada Limited or its Licensors (excluding individual court documents). All rights reserved. 

Counsel: Edward A. Sellers, Jeremy E. Dacks for Applicants 

Hugh O'Reilly- Non-Union Representative Counsel 

L.N. Gottheil- Union Representative Counsel 

John Porter for Proposal Trustee, Ernst & Young Inc. 

Michael McGraw for CIBC Mellon Trust Company 

Deborah McPhail for Financial Services Commission of Ontario 

Subject: Insolvency 

Bankruptcy and insolvency --- Proposal- Approval by court- Conditions- General principles 

Applicants KFL and BC were inactive entities with no operating assets and no material liquid assets- Applicants had 
significant and mounting obligations including pension and other non-pension post-employment benefit (OPEB) 
obligations to their former employees and surviving spouses of such former employees or others entitled to claim 
through such persons- Affiliates of BC provided up to date funding for pension and OPEB obligations, however, 
given that KFL and BC had no active operations status quo was unsustainable - KFL and BC brought motion to 
sanction amended consolidated proposal - Motion was granted - Proposal was reasonable -Proposal was calcu
lated to benefit general body of creditors- Proposal was made in good faith- Proposal contained broad release in 
favour of applicants and certain third parties- Release of third-parties was permitted- Release covered all affected 
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claims, pension claims, and existing escrow fund claims- Release did not cover criminal or wilful misconduct with 
respect to any matters set out ins. 50(14) of Bankruptcy and Insolvency Act- Unaffected claims were specifically 
carved out of release- No creditors or stakeholders objected to scope of release which was fully disclosed in nego
tiations- There was no express prohibition in BIA against including third-party releases in proposal- Any provi
sion of B1A which purported to limit ability of debtor to contract with its creditors had to be clear and explicit -
Third-party releases were permissible under Companies' Creditors Arrangement Act (CCAA) and court should strive, 
where language of both statutes supported it, to give both statutes harmonious interpretation- There was no princi
pled basis on which analysis and treatment of third-party release in BIA proposal proceeding should differ from 
CCAA proceeding - Released parties contributed in tangle and realistic way to proposal - Without inclusion of 
releases it was unlikely that certain parties would have supported proposal - Releases benefited applicants and 
creditors generally- Applicants provided full and adequate disclosure of releases and their effect. 

Cases considered by Morawetz J.: 

A. & F. Baillargeon Express Inc., Re (]993), 27 C.B.R. (3d) 36. 1993 CarswellQue 49 (Que. S.C.)- referred to 

Air Canada, Re (2004), 2004 CarswellOnt 1842. 2 C.B.R. (5th) 4 (Ont. S.C.J. [Commercial List])- referred to 

Allen-Vanguard Corp., Re (201 ]). 2011 CarswellOnt P79, 2011 ONSC 733 (Ont. S.C.J.)- referred to 

Angiotech Pharmaceuticals Inc., Re (2011 ). 2011 BCSC 450, 20 II CarswellBC 841, 76 C.B.R. (5th) 210 (B.C. 
S.C. [In Chambers])- referred to 

Ashley v. Marlow Group Private Portfolio Management Inc. (2006), 2006 CarswellOnt 3449. 22 C.B.R. (5th) 
126. 270 D.L.R. (4th) 744 (Ont. S.C.J. [Commercial List])- referred to 

ATE Financial v. Metcalfe & Mansfield Alternative Investments II Corp. (2008), 2008 ONCA 587, 2008 Car
swellOnt 4811. (sub nom. Metcalfe & Mansfield Alternative Investments II Corp., Rei 240 O.A.C. 245. (sub nom. 
Metcalfe & Mansfield Alternative Investments 11 Core., Rei 296 D.L.R. (4th) 135, (sub nom. Metcalfe & Mans
field Alternative Investments II Core., Rei 92 O.R. (3d) 513,45 C.B.R. (5th) 163,47 B.L.R. (4th) 123 (Ont. C.A.) 
-followed 

C.F.G. Construction inc., Re (2010). [2010] R.J.O. 2360, 2010 CarswellQue 10226. 2010 OCCS 4643 (Que. 
S.C.)- considered 

Canwest Global Communications Corp., Re (2010). 70 C.B.R. (5th) I. 2010 ONSC 4209,2010 CarswellOnt 5510 
(Ont. S.C.J. [Commercial List])- referred to 

Cosmic Adventures Halifax Inc.; Re (]999). 13 C.B.R. (4th) 22, 1999 CarswellNS 320 (N.S. S.C.)- considered 

Employers' Liability Assurance Corp. v. Ideal Petroleum (1959) Ltd (1976), 1976 CarswellQue 32. [19781 I 
S.C.R. 230, 26 C.B.R. (N.S.l 84. 75 D.L.R. (3d) 63, (sub nom. Emplovers' Liability Assurance Corp. v. Ideal 
Petroleum 09691 Ltd. I 14 N.R. 503. 1976 CarswellOue 25 (S.C. C.)- referred to 

Farrell, Re (2003). 2003 CarswellOnt I 015, 40 C.B.R. (4th) 53 (Ont. S.C.J. [Commercial List])- referred to 

Kern Agencies Ltd, (iVa. 2), Re (1931), 1931 CarswellSask3, [1931]2 W.W.R. 633, 13 C.B.R. II (Sask. C.A.)
considered 

Lofchik, Re (] 998), 1998 CarswellOnt 194, I C.B.R. (4th) 245 (Ont. Bktcy.)- referred to 
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Magnus One Energy Corp., Re (2009), 2009 CarswellAlta 488, 2009 ABQB 200, 53 C.B.R. (5th) 243 (Alta. Q.B.) 
- referred to 

Mayer, Re (1994), 25 C.B.R. (3d) I 13, 1994 CarsweliOnt 268 (Ont. Bktcy.)- referred to 

Mister C's Ltd, Re (1995), 1995 CarswellOnt 372, 32 C.B.R. (3d) 242 (On!. Bktcy.)- considered 

N. T. W. Management Group Ltd, Re (1994). 29 C.B.R. (3d) 139. 1994 CarsweliOnt 325 (On!. Bktcy.)- referred 
to 

NA V Canada c. Wilmington Trust Co. (2006), 2006 Carswell Que 4890, 2006 CarsweliQue 4891. 2006 SCC 24. 
(sub nom. Greater Toronto Airports Authoritv v. International Lease Finance Com.) 80 O.R. (3d) 558 (note). 
(sub nom. Canada 3000 Inc., (Bankrupt!. Re) 349 N.R. l, (sub nom. Canada 3000 Inc .. Re) [2006] 1 S.C.R. 865. 
10 P.P.S.A.C. (3d) 66.20 C.B.R. (5th) I. (sub nom. Canada 3000 Inc. (Bankrupt!. Re) 212 O.A.C. 338, (sub nom. 
Canada 3000 Inc .. Re) 269 D.L.R. (4th) 79 (S.C.C.)- referred to 

Olympia & York Developments Ltd., Re (1995). 34 C.B.R. (3d) 93, 1995 CarsweliOnt 340 (Ont. Gen. Div. 
[Commercial List])- referred to 

Olympia & York Developments Ltd, Re (1997). 45 C.B.R. (3d) 85, 143 D.L.R. (4th) 536, 1997 CarsweliOnt 657 
(On!. Bktcy.)- referred to 

Society of Composers, Authors & Music Publishers of Canada v. Armitage (2000). 2000 CarsweliOnt 4120. 20 
C.B.R. (4th) 160. 50 O.R. (3d) 688. 137 O.A.C. 74 (Ont. C.A.)- referred to 

Steeves, Re (200]), 25 C.B.R. (4th) 317,208 Sask. R. 84, 2001 SKOB 265,2001 CarsweliSask 392 (Sask. Q.B.) 
- referred to 

Ted Leroy Trucking Ltd, Re (2010), (sub nom. Centurv Services Inc. v. Canada CA. G.)) [2010] 3 S.C.R. 379, 
[20101 G.S.T.C. 186. 12 B.C.L.R. (5th) I, (sub nom. Century Services Inc. v. A.G. of Canada) 2011 G.T.C. 2006 
(Eng.). (sub nom. Centwy Services Inc. v. A. G. of Canada) 2011 D.T.C. 5006 (Eng.). (sub nom. Lerov ([ed) 
Trucking Ltd. Re) 503 W.A.C. I, (sub nom. Lerov ([ed) Trucking Ltd. Re! 296 B.C.A.C. I. 2010 SCC 60,2010 
CarsweliBC 3419,2010 CarswellBC 3420.409 N.R. 201, (sub nom. Ted LeRov Trucking Ltd. Re) 326 D.L.R. 
(4th) 577, 72 C.B.R. (5th) 170. [2011] 2 W.W.R. 383 (S.C. C.)- followed 

Statutes considered: 

Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 

Generally- referred to 

Pt. Ill - referred to 

s. 50(14)- considered 

s. 54(2)( d)- considered 
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s. 59(2)- considered 

s. 62(3)- considered 

s. 136(1)- referred to 

s. 178(2)- referred to 

s. 179- considered 

s. 183 - referred to 

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 

Generally - referred to 

s. 5.1 [en. 1997, c. 12, s. 122]-referred to 

Excise Tax Act, R.S.C. 1985, c. E-15 

Generally - referred to 

MOTION by applicants for court sanction of proposal under Bankruptcy and Insolvency Act which contained 
third-party release. 

Morawetz J.: 

At the conclusion of this unopposed motion, the requested relief was granted. Counsel indicated that it would be 
helpful if the court could provide reasons in due course, specifically on the issue of a third-party release in the context 
of a proposal under Part Ill of the Bankruptcy and Insolvency Act ("BIA"). 

2 Kitchener Frame Limited ("KFL") and Thyssenkrupp Budd Canada Inc. ("Budd Canada"), and together with 
KFL, (the "Applicants"), brought this motion for an order (the "Sanction Order") to sanction the amended consolidated 
proposal involving the Applicants dated August 31, 2011 (the "Consolidated Proposal") pursuant to the provisions of 
the BIA. Relief was also sought authorizing the Applicants and Ernst & Young Inc., in its capacity as proposal trustee 
of each of the Applicants (the "Proposal Trustee") to take all steps necessary to implement the Consolidated Proposal 
in accordance with its terms. 

3 The Applicants submit that the requested relief is reasonable, that it benefits the general body of the Applicants' 
creditors and meets all other statutory requirements. Further, the Applicants submit that the court should also consider 
that the voting affected creditors (the "Affected Creditors") unanimously supported the Consolidated Proposal. As 
such, the Applicants submit that they have met the test as set out ins. 59(2) of the BIA with respect to approval of the 
Consolidated Proposal. 

4 The motion of the Applicants was supported by the Proposal Trustee. The Proposal Trustee filed its report 
recommending approval of the Consolidated Proposal and indicated that the Consolidated Proposal was in the best 
interests ofthe Affected Creditors. 
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5 KFL and Budd Canada are inactive entities with no operating assets and no material liquid assets (other than the 
Escrow Funds). They do have significant and mounting obligations including pension and other non-pension 
post-employment benefit ("OPEB") obligations to the Applicants' former employees and certain former employees of 
Budcan Holdings Inc. or the surviving spouses of such former employees or others who may be entitled to claim 
through such persons in the BIA proceedings, including the OPEB creditors. 

6 The background facts with respect to this motion are fully set out in the affidavit of Mr. William E. Aziz, sworn 
on September 13,2011. 

7 Affiliates ofBudd Canada have provided up to date funding to Budd Canada to enable Budd Canada to fund, on 
behalf of KFL, such pension and OPEB obligations. However, given that KFL and Budd Canada have no active 
operations, the status quo is unsustainable. 

8 The Applicants have acknowledged that they are insolvent and, in connection with the BIA proposal, pro-
ceedings were commenced on July 4, 20 II. 

9 On July 7, 2011, Wilton-Siegel J. granted Procedural Consolidation Orders in respect ofKFL and Budd Canada 
which authorized the procedural consolidation of the Applicants and permitted them to file a single consolidated 
proposal to their creditors. 

10 The Orders of Wilton-Siegel J. also appointed separate representative counsel to represent the interests of the 
Union and Non-Union OPEB creditors and further authorized the Applicants to continue making payments to Blue 
Cross in respect of the OPEB Claims during the BIA proposal proceedings. 

II On August 2, 2011, an order was granted extending the time to file a proposal to August 19, 2011. 

12 The parties proceeded to negotiate the terms of the Consolidated Proposal, which meetings involved the Ap
plicants, the Proposal Trustee, senior members of the CAW, Union Representative Counsel and Non-Union Repre
sentative Counsel. 

13 An agreement in principle was reached which essentially provided for the monetization and compromise ofthe 
OPEB claims of the OPEB creditors resulting in a one-time, lump-sum payment to each OPEB creditor term upon 
implementation of the Consolidated Proposal. The Consolidated Proposal also provides that the Applicants and their 
affiliates will forego any recoveries on account of their secured and unsecured inter-company claims, which total 
approximately $120 million. A condition precedent was the payment of sufficient funds to the Pension Fund Trustee 
such that when such funds are combined with the value of the assets held in the Pension Plans, the Pension Fund 
Trustee will be able to fully annuitize the Applicants' pension obligations and pay the commuted values to those 
creditors with pension claims who so elected so as to provide for the satisfaction of the Applicants' pension obligations 
in full. 

14 On August 19, 2011, the Applicants filed the Consolidated Proposal. Subsequent amendments were made on 
August 31, 20 II in advance of the creditors' meeting to reflect certain amendments to the proposal. 

15 The creditors' meeting was held on September I, 20 II and, at the meeting, the Consolidated Proposal, as 
amended, was accepted by the required majority of creditors. Over 99.9% in number and over 99.8% in dollar value of 
the Affected Creditors' Class voted to accept the Consolidated Proposal. The Proposal Trustee noted that all creditors 
voted in favour of the Consolidated Proposal, with the exception of one creditor, Canada Revenue Agency (with 0.1% 
ofthe number of votes representing 0.2% of the value of the vote) who attended the meeting but abstained from voting. 
Therefore, the Consolidated Proposal was unanimously approved by the Affected Creditors. The Applicants thus 
satisfied the required "double majority" voting threshold required by the BIA. 
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16 The issue on the motion was whether the court should sanction the Consolidated Proposal, including the sub-
stantive consolidation and releases contained therein. 

17 Pursuant to s. 54(2)(d) of the BIA, a proposal is deemed to be accepted by the creditors if it has achieved the 
requisite "double majority" voting threshold at a duly constituted meeting of creditors. 

18 The BIA requires the proposal trustee to apply to court to sanction the proposal. At such hearing, s. 59(2) of the 
BIA requires that the court refuse to approve the proposal where its terms are not reasonable or not calculated to benefit 
the general body of creditors. 

19 In order to satisfy s. 59(2) test, the courts have held that the following three-pronged test must be satisfied: 

(a) the proposal is reasonable; 

(b) the proposal is calculated to benefit the general body of creditors; and 

(c) the proposal is made in good faith. 

See Mayer, Re (1994). 25 C.B.R. (3dl 113 (Ont. Bktcy.); Steeves, Re (2001), 25 C.B.R. (4th) 317 (Sask. Q.B.); 
Magnus One Energy Corp., Re (2009), 53 C.B.R. (5th) 243 (Alta. Q.B.). 

20 The first two factors are set out ins. 59(2) of the BIA while the last factor has been implied by the court as an 
exercise of its equitable jurisdiction. The courts have generally taken into account the interests of the debtor, the 
interests of the creditors and the interests of the public at large in the integrity of the bankruptcy system. See Farrell, 
Re (2003), 40 C.B.R. (4th) 53 (Ont. S.C.J. [Commercial List]). 

21 The courts have also accorded substantial deference to the majority vote of creditors at a meeting of creditors; 
see Lofchik, Re, [1998] O.J. No. 332 (Ont. Bktcy.). Similarly, the courts have also accorded deference to the rec
ommendation of the proposal trustee. See Magnus One, supra. 

22 With respect to the first branch of the test for sanctioning a proposal, the debtor must satisfy the court that the 
proposal is reasonable. The court is authorized to only approve proposals which are reasonable and calculated to 
benefit the general body of creditors. The court should also consider the payment terms of the proposal and whether 
the distributions provided for are adequate to meet the requirements of commercial morality and maintaining the 
integrity of the bankruptcy system. For a discussion on this point, see Lofchik, supra, and Farrell, supra. 

23 In this case, the Applicants submit that, if the Consolidated Proposal is sanctioned, they would be in a position 
to satisfy all other conditions precedent to closing on or prior to the date of the proposal ("Proposal Implementation 
Date"). 

24 With respect to the treatment of the Collective Bargaining Agreements, the Applicants and theCA W brought a 
joint application before the Ontario Labour Relations Board ("OLRB") on an expedited basis seeking the OLRB's 
consent to an early termination of the Collective Bargaining Agreements. Further, theCA W has agreed to abandon its 
collective bargaining rights in connection with the Collective Bargaining Agreements. 

25 With respect to the terms and conditions of a Senior Secured Loan Agreement between Budd Canada and TK 
Finance dated as of December 22, 20 I 0, TK Finance provided a secured creditor facility to the Applicants to fund 
certain working capital requirements before and during the BIA proposal proceedings. As a result of the approval of 
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the Consolidated Proposal at the meeting of creditors, TK Finance agreed to provide additional credit facilities to 
Budd Canada such that the Applicants would be in a position to pay all amounts required to be paid by or on behalf of 
the Applicants in connection with the Consolidated Proposal. 

26 On the issue as to whether creditors will receive greater recovery under the Consolidated Proposal than they 
would receive in the bankruptcy, it is noted that creditors with Pension Claims are unaffected by the Consolidated 
Proposal. The Consolidated Proposal provides for the satisfaction ofPension Claims in full as a condition precedent to 
implementation. 

27 With respect to Affected Creditors, the Applicants submit that they will receive far greater recovery from 
distributions under the Consolidated Proposal than the Affected Creditors would receive in the event of the bank
ruptcies of the Applicants. (See Sanction Affidavit of Mr. Aziz at para. 61.) 

28 The Proposal Trustee has stated that the Consolidated Proposal is advantageous to creditors for the reasons 
outlined in its Report and, in particular: 

(a) the recoveries to creditors with claims in respect ofOPEBs are considerably greater under the Amended 
Proposal than in a bankruptcy; 

(b) payments under the Amended Proposal are expected in a timely manner shortly after the implementation 
of the Amended Proposal; 

(c) the timing and quantum of distributions pursuant to the Amended Proposal are certain while distributions 
under a bankruptcy are dependent on the results of litigation, which cannot be predicted with certainty; and 

(d) the Pension Plans (as described in the Proposal Trustee's Report) will be fully funded with funds from the 
Pension Escrow (as described in the Proposal Trustee's Report) and, if necessary, additional funding from an 
affiliate ofthe Companies if the funds in the Pension Escrow are not sufficient. In a bankruptcy, the Pension 
Plans may not be fully funded. 

29 The Applicants take the position that the Consolidated Proposal meets the requirements of commercial mo
rality and maintains the integrity of the bankruptcy system, in light of the superior coverage to be afforded to the 
Applicants' creditors under the Consolidated Proposal than in the event of bankruptcy. 

30 The Applicants also submit that substantive consolidation inherent in the proposal will not prejudice any of the 
Affected Creditors and is appropriate in the circumstances. Although not expressly contemplated under the BIA, the 
Applicants submit that the court may look to its incidental, ancillary and auxiliary jurisdiction under s. 183 of the BIA 
and its equitable jurisdiction to grant an order for substantive consolidation. See Ashley v. Marlow Group Private 
Portfolio Management Inc. (2006), 22 C.B.R. (5th) 126 (Ont. S.C.J. [Commercial List]). In deciding whether to grant 
substantive consolidation, courts have held that it should not be done at the expense of, or possible prejudice of, any 
particular creditor. See Ashley , supra. However, counsel submits that this court should take into account practical 
business considerations in applying the BIA. See A. & F. Baillargeon Express Inc., Re (1993). 27 C.B.R. (3d) 36 (Que. 
S.C.). 

3 I In this case, the Applicants submit that substantive consolidation inherent in the Consolidated Proposal is 
appropriate in the circumstances due to, among other things, the intertwined nature of the Applicants' assets and 
liabilities. Each Applicant had substantially the same creditor base and known liabilities (other than certain Excluded 
Claims). In addition, KFL had no cash or cash equivalents and the Applicants are each dependant on the Escrow Funds 
and borrowings under the Restated Senior Secured Loan Agreement to fund the same underlying pension and OPEB 
obligations and costs relating to the Proposal Proceedings. 
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32 The Applicants submit that creditors in neither estate will be materially prejudiced by substantive consolida
tion and based on the fact that no creditor objected to the substantial consolidation, counsel submits the Consolidated 
Proposal ought to be approved. 

33 With respect to whether the Consolidated Proposal is calculated to benefit the general body of creditors, TK 
Finance would be entitled to priority distributions out of the estate in a bankruptcy scenario. However, the Applicants 
and their affiliates have agreed to forego recoveries under the Consolidated Proposal on account of their secured and 
unsecured intercompany claims in the amount of approximately $120 million, thus enhancing the level of recovery for 
the Affected Creditors, virtually all of whom are OPEB creditors. It is also noted that TK Finance will be contributing 
over $35 million to fund the Consolidated Proposal. 

34 On this basis, the Applicants submit that the Consolidated Proposal is calculated to benefit the general body of 
creditors. 

35 With respect to the requirement of the proposal being made in good faith, the debtor must satisfy the court that 
it has provided full disclosure to its creditors of its assets and encumbrances against such assets. 

36 In this case, the Applicants and the Proposal Trustee have involved the creditors pursuant to the Representative 
Counsel Order, and through negotiations with the Union Representative Counsel and Non-Union Representative 
Counsel. 

37 There is also evidence that the Applicants have widely disseminated information regarding their BIA proposal 
proceedings through the media and through postings on the Proposal Trustee's website. Information packages have 
also prepared by the Proposal Trustee for the creditors. 

38 Finally, the Proposal Trustee has noted that the Applicants' conduct, both prior to and subsequent to the 
commencement of the BIA proposal proceedings, is not subject to censure in any respect and that the Applicants' have 
acted in good faith. 

39 There is also evidence that the Consolidated Proposal continues requisite statutory terms. The Consolidated 
Proposal provides for the payment of preferred claims under s. 136(1) of the BIA. 

40 Section 7.1 of the Consolidated Proposal contains a broad release in favour of the Applicants and in favour of 
certain third parties (the "Release"). In particular, the Release benefits the Proposal Trustee, Martinrea, the CAW, 
Union Representative Counsel, Non-Union Representative Counsel, Blue Cross, the Escrow Agent, the present and 
former shareholders and affiliates of the Applicants (including Thyssenkrupp USA, Inc. ("TK USA"), TK Finance, 
Thyssenkrupp Canada Inc. ("TK Canada") and Thyssenkrupp Budd Company), as well as their subsidiaries, directors, 
officers, members, partners, employees, auditors, financial advisors, legal counsel and agents of any of these parties 
and any person liable jointly or derivatively through any or all of the beneficiaries of the of the release (referred to 
individually as a "Released Party"). 

41 The Release covers all Affected Claims, Pension Claims and Escrow Fund Claims existing on or prior to the 
later of the Proposal Implementation Date and the date on which actions are taken to implement the Consolidated 
Proposal. 

42 The Release provides that all such claims are released and waived (other than the right to enforce the Appli
cants' or Proposal Trustee's obligations under the Consolidated Proposal) to the full extent permitted by applicable 
law. However, nothing in the Consolidated Proposal releases or discharges any Released Party for any criminal or 
other wilful misconduct or any present or former directors of the Applicants with respect to any matters set out in s. 
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50(14) of the BIA. Unaffected Claims are specifically carved out of the Release. 

43 The Applicants submit that the Release is both permissible under the BIA and appropriately granted in the 
context of the BIA proposal proceedings. Further, counsel submits, to the extent that the Release benefits third parties 
other than the Applicants, the Release is not prohibited by the BIA and it satisfies the criteria that has been established 
in granting third-party releases under the Companies' Creditors Arrangement Act ("CCAA"). Moreover, counsel 
submits that the scope of the Release is no broader than necessary to give effect to the purpose of the Consolidated 
Proposal and the contributions made by the third parties to the success ofthe Consolidated Proposal. 

44 No creditors or stakeholders objected to the scope of the Release which was fully disclosed in the negotiations, 
including the fact that the inclusion of the third-party releases was required to be part of the Consolidated Proposal. 
Counsel advises that the scope of the Release was referred to in the materials sent by the Proposal Trustee to the 
Affected Creditors prior to the meeting, specifically discussed at the meeting and adopted by the unanimous vote of 
the voting Affected Creditors. 

45 Counsel also submits that there is no provision in the BIA that clearly and expressly precludes the Applicants 
from including the Release in the Consolidated Proposal as long as the court is satisfied that the Consolidated Proposal 
is reasonable and for the general benefit of creditors. 

46 In this respect, it seems to me, that the governing statutes should not be technically or stringently interpreted in 
the insolvency context but, rather, should be interpreted in a manner that is flexible rather than technical and literal, in 
order to deal with the numerous situations and variations which arise from time to time. Further, taking a technical 
approach to the interpretation of the BIA would defeat the purpose of the legislation. SeeN. T. W: Management Group 
Ltd., Re (1994). 29 C.B.R. (3d) 139 (Ont. Bktcy.); Olympia & York Developments Ltd., Re (1995), 34 C.B.R. (3d) 93 
(Ont. Gen. Div. [Commercial List]); Olympia & York Developments Ltd., Re (1997). 45 C.B.R. (3d) 85 (Ont. Bktcy.). 

47 Moreover, the statutes which deal with the same subject matter are to be interpreted with the presumption of 
harmony, coherence and consistency. See NAVCanada c. Wilmington Trust Co., 2006 SCC 24 (S.C.C.). This prin
ciple militates in favour of adopting an interpretation of the BIA that is harmonious, to the greatest extent possible, 
with the interpretation that has been given to the CCAA. 

48 Counsel points out that historically, some case law has taken the position that s. 62(3) of the BIA precludes a 
proposal from containing a release that benefits third parties. Counsel submits that this result is not supported by a 
plain meaning of s. 62(3) and its interaction with other key sections in the BIA. 

49 Subsection 62(3) of the BIA reads as follows: 

(3) The acceptance of a proposal by a creditor does not release any person who would not be released under this 
Act by the discharge ofthe debtor. 

50 Counsel submits that there are two possible interpretations of this subsection: 

(a) It prohibits third party releases- in other words, the phrase "does not release any person" is interpreted to 
mean "cannot release any person"; or 

(b) It simply states that acceptance of a proposal does not automatically release any party other than the 
debtor- in other words, the phrase "does not release any person" is interpreted to mean "does not release 
any person without more 11

; it is protective not prohibitive. 
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51 I agree with counsel's submission that the latter interpretation of s. 62(3) of the BIA conforms with the 
grammatical and ordinary sense of the words used. If Parliament had intended that only the debtor could be released, s. 
62(3) would have been drafted more simply to say exactly that. 

52 Counsel further submits that the narrow interpretation would be a stringent and inflexible interpretation of the 
BIA, contrary to accepted wisdom that the BIA should be interpreted in a flexible, purposive manner. 

53 The BIA proposal provisions are designed to offer debtors an opportunity to carry out a going concern or value 
maximizing restructuring in order to avoid a bankruptcy and related liquidation and that these purposes justify taking 
a broad, flexible and purposive approach to the interpretation of the relevant provisions. This interpretation is sup
ported by Ted Leroy Trucking Ltd., Re, 2010 SCC 60 (S.C.C.). 

54 Further, I agree with counsel's submissions that a more flexible purposive interpretation is in keeping with 
modem statutory principles and the need to give purposive interpretation to insolvency legislation must start from the 
proposition that there is no express prohibition in the BIA against including third-party releases in a proposal. At most, 
there are certain limited constraints on the scope of such releases, such as in s. 179 of the BIA, and the provision 
dealing specifically with the release of directors. 

55 In the absence of an express prohibition against including third-party releases in a proposal, counsel submits 
that it must be presumed that such releases are permitted (subject to compliance with any limited express restrictions, 
such as in the case of a release of directors). By extension, counsel submits that the court is entitled to approve a 
proposal containing a third-party release if the court is able to satisfy itself that the proposal (including the third-party 
release) is reasonable and for the general benefit for creditors such that all creditors (including the minority who did 
not vote in favour of the proposal) can be required to forego their claims against parties other than the debtors. 

56 The Applicants also submit that s. 62(3) ofthe BIA can only be properly understood when read together with 
other key sections of the BIA, particularly s. 179 which concerns the effect of an order of discharge: 

179. An order of discharge does not release a person who at the time of the bankruptcy was a partner or co-trustee 
with the bankrupt or was jointly bound or had made a joint contract with the bankrupt, or a person who was surety 
or in the nature of a surety for the bankrupt. 

57 The order of discharge of a bankrupt has the effect of releasing the bankrupt from all claims provable in 
bankruptcy (section 178(2) BIA). In the absence of s. 179, this release could result in the automatic release at law of 
certain types of claims that are identified ins. 179. For example, under guarantee law, the discharge of the principal 
debt results in the automatic discharge of a guarantor. Similarly, counsel points out the settlement or satisfaction of a 
debt by one joint obligor generally results in the automatic release of both joint obligors. Section 179 therefore serves 
the limited purpose of altering the result that would incur at law, indicating that the rule that the BIA generally is that 
there is no automatic release of third-party guarantors of co-obligors when a bankrupt is discharged. 

58 Counsel submits that s. 62(3), which confirms that s. 179 applies to a proposal, was clearly intended to fulfil a 
very limited role- namely, to confirm that there is no automatic release ofthe specific types of co-obligors identified 
ins. 179 when a proposal is approved by the creditors and by the court. Counsel submits that it does not go further and 
preclude the creditors and the court from approving a proposal which contains the third-party release of the types of 
co-obligors set out ins. 179. I am in agreement with these submissions. 

59 Specific considerations also apply when releasing directors of a debtor company. The BIA contains specific 
limitations on the permissible scope of such releases as set out ins. 50(14). For this reason, there is a specific section in 
the BIA proposal provisions outlining the principles governing such a release. However, counsel argues, the presence 
of the provisions outlining the circumstances in which a proposal can contain a release of claims against the debtor's 
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directors does not give rise to an inference that the directors are the only third parties that can be released in a proposal. 
Rather, the inference is that there are considerations applicable to a release or compromise of claims against directors 
that do not apply generally to other third parties. Hence, it is necessary to deal with this particular type of compromise 
and release expressly. 

60 I am also in agreement with the alternative submissions made by counsel in this area to the effect that ifs. 62(3) 
of the BIA operates as a prohibition it refers only to those limitations that are expressly identified in the BIA, such as in 
s. 179 of the BIA and the specific limitations on the scope of releases that can benefit directors of the debtor. 

61 Counsel submits that the Applicants' position regarding the proper interpretation of s. 62(3) of the BIA and its 
place in the scheme of the BIA is consistent with the generally accepted principle that a proposal under the BIA is a 
contract. See ATB Financial v. Metcalfe & Mansfield Alternative Investments II Corp .. 2008 ONCA 587 (Ont. C.A.); 
Employers' Liability Assurance Corp. v. Ideal Petroleum (1959) Ltd. (1976). [19781 I S.C.R. 230 (S.C.C.); and So
ciety of Composers, Authors & Music Publishers of Canada v. Armitage (2000), 20 C.B.R. (4th) 160 (Ont. C.A.). 
Consequently, counsel submits that parties are entitled to put anything into a proposal that could lawfully be incor
porated into any contract (see Air Canada, Re (2004), 2 C.B.R. (5th) 4 (Ont. S.C.J. [Commercial List])) and that given 
that the prescribed majority creditors have the statutory right under the BIA to bind a minority, however, this principle 
is subject to any limitations that are contained in the express wording ofthe BIA. 

62 On this point, it seems to me, that any provision of the BIA which purports to limit the ability of the debtor to 
contract with its creditors should be clear and explicit. To hold otherwise would result in severely limiting the debtor's 
ability to contract with its creditors, thereby the decreasing the likelihood that a viable proposal could be reached. This 
would manifestly defeat the purpose of the proposal provisions of the BIA. 

63 The Applicants further submit that creditors' interests - including the interests of the minority creditors who 
do not vote in favour of a proposal containing a third-party release - are sufficiently protected by the overriding 
ability of a court to refuse to approve a proposal with an overly broad third-party release, or where the release results in 
the proposal failing to demonstrate that it is for the benefit of the general body of creditors. The Applicants submit that 
the application of the Metcalfe criteria to the release is a mechanism whereby this court can assure itself that these 
preconditions to approve the Consolidated Proposal contained in the Release have been satisfied. 

64 The Applicants acknowledge that there are several cases in which courts have held that a BIA proposal that 
includes a third-party release cannot be approved by the court but submits that these cases are based on a mistaken 
premise, are readily distinguishable and do not reflect the modem approach to Canadian insolvency law. Further, they 
submit that none of these cases are binding on this court and should not be followed. 

65 In Kern Agencies Ltd., (No. 2), Re (1931), 13 C.B.R. II (Sask. C.A.), the court refused to approve a proposal 
that contained a release of the debtor's directors, officers and employees. Counsel points out that the court's refusal was 
based on a provision of the predecessor to the BIA which specifically provided that a proposal could only be binding 
on creditors (as far as relates to any debts due to them from the debtor). The current BIA does not contain equivalent 
general language. This case is clearly distinguishable. 

66 In Mister C's Ltd., Re (1995), 32 C.B.R. (3d) 242 (Ont. Bktcy.), the court refused to approve a proposal that had 
received creditor approval. The court cited numerous bases for its conclusion that the proposal was not reasonable or 
calculated to benefit the general body of creditors, one of which was the release of the principals of the debtor com
pany. The scope of the release was only one of the issues with the proposal, which had additional significant issues 
(procedural irregularities, favourable terms for insiders, and inequitable treatment of creditors generally). I agree with 
counsel to the Applicants that this case can be distinguished. 

67 Cosmic Adventures Halifax Inc., Re (1999), 13 C.B.R. (4th) 22 (N.S. S.C.) relies on Kern and furthermore the 
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Applicants submit that the discussion of third-party releases is technically obiter because the proposal was amended 
on consent. 

68 The fourth case is C.F.G. Construction inc., Re, 2010 CarsweiiOue 10226 (Que. S.C.) where the Quebec 
Superior Court refused to approve a proposal containing a release of two sureties of the debtor. The case was decided 
on alternate grounds- either that the BIA did not permit a release of sureties, or in any event, the release could not be 
justified on the facts. I agree with the Applicants that this case is distinguishable. The case deals with the release of 
sureties and does not stand for any broader proposition. 

69 In general, the Applicants' submission on this issue is that the court should apply the decision of the Court of 
Appeal for Ontario in Metcalfe, together with the binding principle set out by the Supreme Court in Ted Leroy 
Trucking, dictating a more liberal approach to the permissibility ofthird-party releases in BIA proposals than is taken 
by the Quebec court in C. F. G. Construction Inc. I agree. 

70 The object of proposals under the BIA is to permit the debtor to restructure its business and, where possible, 
avoid the social and economic costs of liquidating its assets, which is precisely the same purpose as the CCAA. Alt
hough there are some differences between the two regimes and the BJA can generally be characterized as more "rules 
based", the thrust of the case law and the legislative reform has been towards harmonizing aspects of insolvency law 
common to the two statutory schemes to the extent possible, encouraging reorganization over liquidation. See Ted 
Leroy Trucking. 

71 Recent case law has indicated that, in appropriate circumstances, third-party releases can be included in a plan 
of compromise and arrangement that is approved under the CCAA. See Metcalfe. The CCAA does not contain any 
express provisions permitting such third-party releases apart from certain limitations that apply to the compromise of 
claims against directors of the debtor company. See CCAA s. 5.1 and Allen-Vanguard Corp., Re, 2011 ONSC 733 
(Ont. S.C.J.). 

72 Counsel submits that although the mechanisms for dealing with the release of sureties and similar claimants are 
somewhat different in the BIA and CCAA, the differences are not of such significance that the presence of s. 62(3) of 
the BIA should be viewed as dictating a different approach to third-party releases generally from the approach that 
applies under the CCAA. I agree with this submission. 

73 I also accept that ifs. 62(3) of the BIA is interpreted as a prohibition against including the third-party release in 
the BIA proposal, the BIA and the CCAA would be in clear disharmony on this point. An interpretation of the BIA 
which leads to a result that is different from the CCAA should only be adopted pursuant to clear statutory language 
which, in my view, is not present in the BIA. 

74 The most recent and persuasive example ofthe application of such a harmonious approach to the interpretation 
ofthe BIA and the CCAA can be found in Ted Leroy Trucking. 

75 At issue in Ted Leroy Trucking was how to resolve an apparent conflict between the deemed trust provisions of 
the Excise Tax Act and the provisions of the CCAA. The language of the Excise Tax Act created a deemed trust over 
GST amounts collected by the debtor that was stated to apply "despite any other Act ofParliament". The CCAA stated 
that the deemed trust for GST did not apply under the CCAA, unless the funds otherwise specified the criteria for a 
"true" trust. The court was required to determine which federal provision should prevail. 

76 By contrast, the same issue did not arise under the BIA, due to the language in the Excise Tax Act specifically 
indicating that the continued existence of the deemed trust depended on the terms of the BIA. The BIA contained a 
similar provision to the CCAA indicating that the deemed trust for GST amounts would no longer apply in a BIA 
proceeding. 
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77 Deschamps J., on behalf of six other members of the court, with Fish J. concurring and Abella J. dissenting, 
held that the proper interpretation of the statutes was that the CCAA provision should prevail, the deemed trust under 
the Excise Tax Act would cease to exist in a CCAA proceeding. In resolving the conflict between the Excise Tax Act 
and the CCAA, Deschamps J. noted the strange asymmetry which would arise if the BIA and CCAA were not in 
harmony on this issue: 

Moreover, a strange asymmetry would arise if the interpretation giving the ETA priority over the CCAA urged by 
the Crown is adopted here: the Crown would retain priority over GST claims during CCAA proceedings but not in 
bankruptcy. As courts have reflected, this can only encourage statute shopping by secured creditors in cases such 
as this one where the debtor's assets cannot satisfy both the secured creditors' and the Crown's claims (Gauntlet, at 
para. 21). If creditors' claims were better protected by liquidation under the BJA, creditors' incentives would lie 
overwhelmingly with avoiding proceedings under the CCAA and not risking a failed reorganization. Giving a key 
player in any insolvency such skewed incentives against reorganizing under the CCAA can only undermine that 
statute's remedial objectives and risk inviting the very social ills that it was enacted to avert. 

78 It seems to me that these principles indicate that the court should generally strive, where the language of both 
statutes can support it, to give both statutes a harmonious interpretation to avoid the ills that can arise from "stat
ute-shopping". These considerations, counsel submits, militate against adopting a strained reading of s. 62(3) of the 
BJA as a prohibition against third-party releases in a BIA proposal. I agree. In my opinion, there is no principled basis 
on which the analysis and treatment of a third-party release in a BIA proposal proceeding should differ from a CCAA 
proceeding. 

79 The Applicants submit that it logically follows that the court is entitled to approve the Consolidated Proposal, 
including the Release, on the basis that it is reasonable and calculated to benefit the general body of creditors. Further, 
in keeping with the principles of harmonious interpretation of the BIA and the CCAA, the court should satisfy itselfthat 
the Metcalfe criteria, which apply to the approval of a third-party release under the CCAA, has been satisfied in re
lation to the Release. 

80 In Metcalfe, the Court of Appeal for Ontario held that the requirements that must be satisfied to justify a 
third-party release are: 

(a) the parties to be released are necessary and essential to the restructuring ofthe debtor; 

(b) the claims to be released are rationally related to the purpose of the Plan (Proposal) and necessary for it; 

(c) the Plan (Proposal) cannot succeed without the releases; 

(d) the parties who are to have claims against them released are contributing in a tangible and realistic way to 
the Plan (Proposal); and 

(e) the Plan (Proposal) will benefit not only the debtor companies but creditors generally. 

81 These requirements have also been referenced in Canwest Global Communications Corp., Re (20 I O), 70 
C.B.R. (5th) 1 (On!. S.C.J. [Commercial List]) and Angiotech Pharmaceuticals Inc., Re (2011), 76 C.B.R. (5th) 210 
(B.C. S.C. [In Chambers]). 

82 No single requirement listed above is determinative and the analysis must take into account the facts particular 
to each claim. 
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83 The Applicants submit that the Release satisfies each of the Metcalfe criteria. Firstly, counsel submits that 
following the closing of the Asset Purchase Agreement in 2006, Budd Canada had no operating assets or income and 
relied on inter-company advances to fund the pension and OPEB requirements to be made by Budd Canada on behalf 
ofKFL pursuant to the Asset Purchase Agreement. Such funded amounts total approximately $112.7 million in pen
sion payments and $24.6 million in OPEB payments between the closing of the Asset Purchase Agreement and the 
Filing Date. In addition, TK Finance has been providing Budd Canada and KFL with the necessary funding to pay the 
professional and other costs associated with the BIA Proposal Proceedings and will continue to fund such amounts 
through the Proposal Implementation Date. Moreover, TK Canada and TK Finance have agreed to forego recoveries 
under the Consolidated Proposal on account of their existing secured and unsecured intercompany loans in the amount 
of approximately $120 million. 

84 Counsel submits that the releases provided in respect of the Applicants' affiliates are the quid pro quo for the 
sacrifices made by such affiliates to significantly enlarge recoveries for the unsecured creditors of the Applicants, 
particularly the OPEB creditors and reflects that the affiliates have provided over $135 million over the last five years 
in respect of the pension and OPEB amounts and additional availability of approximately $49 million to allow the 
Applicants to discharge their obligations to their former employees and retirees. Without the Releases, counsel sub
mits, the Applicants' affiliates would have little or no incentive to contribute funds to the Consolidated Proposal and to 
waive their own rights against the Applicants. 

85 The Release in favour ofMartinrea is fully discussed at paragraphs 121-127 of the factum. The Applicants 
submit that the third-party releases set out in the Consolidated Proposal are clearly rationally related, necessary and 
essential to the Consolidated Proposal and are not overly broad. 

86 Having reviewed the submissions in detail, I am in agreement that the Released Parties are contributing in a 
tangible and realistic way to the Consolidated Proposal. 

87 I am also satisfied that without the Applicants' commitment to include the Release in the Consolidated Pro
posal to protect the Released Parties, it is unlikely that certain of such parties would have been prepared to support the 
Consolidated Proposal. The releases provided in respect of the Applicants' affiliates are particularly significant in this 
regard, since the sacrifices and monetary contributions of such affiliates are the primary reason that the Applicants 
have been able to make the Consolidated Proposal. Further, I am also satisfied that without the Release, the Applicants 
would be unable to satisfy the borrowing conditions under the Amended and Restated Senior Secured Loan Agree
ment with respect to the Applicants having only certain permitted liabilities after the Proposal Implementation Date. 
The alternative for the Applicants is bankruptcy, a scenario in which their affiliates' claims aggregating approximately 
$120 million would significantly erode recoveries for the unsecured creditors of the Applicants. 

88 I am also satisfied that the Releases benefit the Applicants and creditors generally. The primary non-affiliated 
Creditors of the Applicants are the OPEB Creditors and Creditors with Pension Claims, together with the CRA. The 
Consolidated Proposal, in my view, clearly benefits these Creditors by generating higher recoveries than could be 
obtained from the bankruptcies of the Applicants. Moreover, the timing of any such bankruptcy recoveries is uncer
tain. As noted by the Proposal Trustee, the amount that the Affected Creditors would receive in the event of the 
bankruptcies of the Applicants is uncertain both in terms of quantum and timing, with the Applicants' funding of 
OPEB Claims terminating on bankruptcy, but distributions to the OPEB Creditors and other Creditors delayed for at 
least a year or two but perhaps much longer. 

89 The Applicants and their affiliates also benefit from the Release as an affiliate of the Applicants may become 
enabled to use the net operating losses (NOL) following a series of transactions that are expected to occur immediately 
following the Proposal Implementation Date. 
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90 I am also satisfied that the Applicants have provided full and adequate disclosure of the Releases and their 
effect. Full disclosure was made in the proposal term sheet circulated to both Representative Counsel in early August 
2011. The Release was negotiated as part of the Consolidated Proposal and the scope of the Release was disclosed by 
the Proposal Trustee in its Report to the creditors on the terms of the Consolidated Proposal, which Report was cir
culated by the Proposal Trustee to the Applicants' known creditors in advance of the creditors' meeting. 

91 I am satisfied that the Applicants, with the assistance of the Proposal Trustee, took appropriate steps to ensure 
that the Affected Creditors were aware of the existence of the release provisions prior to the creditors' meeting. 

92 For the foregoing reasons, I have concluded that the Release contained in the Consolidated Proposal meets the 
Metcalfe criteria and should be approved. 

93 In the result, I am satisfied that the section 59(2) BIA test has been met and that it is appropriate to grant the 
Sanction Order in the form of the draft order attached to the Motion Record. An order has been signed to give effect to 
the foregoing. 

Motion granted 

END OF DOCUMENT 
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